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INTRODUCTION
Puerto Rico is in the midst of "the most acute fiscal crisis" in
its history. 2 Responding to the crisis, Puerto Rico enacted the
Puerto Rico Corporation Debt Enforcement and Recovery Act
(Recovery Act) to help alleviate the debt held by its municipal

1. See JoSt TRfAS MONGE, PUERTO RICO: THE TRIALS OF THE OLDEST COLONY IN
THE WORLD (1997). The author, a former Chief Justice of the Supreme Court of
Puerto Rico and a major contributor to Puerto Rico's Constitution, argues that the
Constitution did not significantly change Puerto Rico's status and was designed to
disguise the ongoing colonial relationship between the U.S. and Puerto Rico. See
generally id.
2. Brief for Petitioners at 1, 5, Puerto Rico v. Franklin Cal. Tax-Free Tr., 136 S.
Ct. 1938 (2016) (No. 15-233), 2016 WL 322590, at *5.

179

180

Loyola Law Review

[Vol. 63

utilities. 3
Since 1984, the Federal Bankruptcy Code has
prohibited Puerto Rico from authorizing its municipalities to file
for bankruptcy under Chapter 9.4 The Recovery Act attempted to
create a municipal-bankruptcy procedure, but an immediate
challenge brought by a group of bond investors found its way to
the Supreme Court.5 In Puerto Rico v. Franklin California TaxFree Trust, a five-to-two majority found that § 903 of the Federal
6
Bankruptcy Code preempted the Recovery Act.
This Note proposes that, although the Recovery Act is
invalid, Puerto Rico may authorize its municipalities to file for
bankruptcy under Chapter 9 because the provision of the Federal
Bankruptcy Code prohibiting it from doing so is also invalid
under the uniformity requirement of the Bankruptcy Clause and
the rational-basis requirement of the Territory Clause of the
Constitution. Section I of this Note discusses the facts relevant to
the Court's decision in Franklin California Tax-Free Trust.
Section II provides a brief history of congressional and judicial
treatment of Puerto Rico and municipal bankruptcy under the
Federal Bankruptcy Code. Section III discusses the Court's
reasoning in finding the Recovery Act preempted and Justice
Sotomayor's dissenting opinion. Finally, Section IV proposes that
Puerto Rico should be able to authorize its municipalities to file
for bankruptcy under Chapter 9, and considers the impact of
recent legislation passed by Congress.
I. FACTS AND HOLDING
Puerto Rico is in a dire situation. The Legislative Assembly
declared a state of "fiscal emergency" in early 2014, following a
budget deficit of over $1.2 billion for fiscal year 2012-13 and $650
million for fiscal year 2013-14.' Puerto Rico's three major public
utilities-the Puerto Rico Electric Power Authority, the Puerto
Rico Aqueduct and Sewer Authority, and the Puerto Rico
Highways and Transportation Authority-had a combined deficit
of $800 million for fiscal year 2012-13 (nearly two-thirds of the
3. See generally 2014 P.R. Leyes § 71.
4. See 11 U.S.C. § 101(52) (2015) ("The term 'State' includes the District of

Columbia and Puerto Rico, except for the purpose of defining who may be a debtor
under chapter 9 of this title.").
5. See Franklin Cal. Tax-Free Tr., 136 S. Ct. at 1943 ("A group of investment
funds . . . brought separate suits against Puerto Rico and various government
officials ... to enjoin the enforcement of the Recovery Act.").
6. Id. at 1942.
7. Brief for Petitioners, supranote 2, at 6.
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Commonwealth's total deficit that year) and hold more than $20
billion of Puerto Rico's mounting debt.8 The principal rating
agencies downgraded Puerto Rican bonds, including the utilities',
to below investment grade in 2014 "[flor the first time in the
Commonwealth's history."9
Puerto Rico's current financial problems began in 2006,
when Congress repealed a set of tax incentives for foreign
corporations investing in Puerto Rico. 1 ° In response to the 2007
recession, Puerto Rico passed Public Law 7, which led to tens of
thousands of public-sector employees being laid off, and cutbacks
in public services.11 Public Law 7 also removed important fiscal
protections for Puerto Rico, including a 2% limit for issuance fees
on bonds, thus allowing bond underwriters to charge exorbitant
fees, compounding Puerto Rico's debt. 12
Between 2006 and 2015, Puerto Rico lost 268,000 jobs, and
approximately 680,000 Puerto Ricans (approximately 5% of the
total population) migrated to the United States.13 The poverty
8. Franklin Cal. Tax-Free Tr., 136 S. Ct. at 1942.
9. Brief for Petitioners, supra note 2, at 6. One commentator alleges that this
occurred because of passage of the Recovery Act. Lorraine S. McGowen, Puerto Rico
Adopts a Debt Recovery Act for Its Public Corporations,10 PRATT'S J. BANKR. L. 453,
462 (2014) ("If the goal of the Debt Recovery Act, in part, was to stabilize the capital
markets and insulate ... Puerto Rico's general obligation and COFINA bonds from
the financial distress of certain of the Commonwealth's public corporations, that goal
has failed. In fact, the rating agencies have downgraded the securities issued by the
Commonwealth and the public corporations, in part, because the adoption of the new
law made a restructuring or default more likely.").
10. Scott Greenburg & Gavin Ekins, Tax Policy Helped Create Puerto Rico's
Fiscal Crisis, TAX FOUND. (June 30, 2015), http://taxfoundation.orgblog/tax-policyhelped-create-puerto-rico-s-fiscal-crisis.
11. REFUND AM. PROJECT, SCOOPING AND TOSSING PUERTO Rico's FUTURE:
PUERTO RIco BORROWED $3.2 BILLION TO PAY FEES & INTEREST TO BANKS &
INVESTORS 3 (2016) [hereinafter PUERTO RICO'S FUTURE], https://www.scribd.coml
document/322588236/Scooping-and-Tossing-Puerto-Rico-s-Future.
12. Id. at 3-4 ("[Public Law 7] also had significant ramifications for Puerto Rico's
financial deals by doing away with many of the previous limitations that protected
Puerto Rican taxpayers against Wall Street predation."). While the national average
for issuance fees on bonds was about 1% in 2015, the average for Puerto Rico's bonds
since 2000 was about 2.7%, and in one instance an underwriter charged fees of over
9% for a bond issued in 2011. Id. at 5.
13. Jos6 Caraballo Cueto, Dir., Univ. of P.R. at Cayay: Census Info. Ctr., Panel at
the National Lawyers Guild Convention: Socio-Economic Crisis in Puerto Rico (Aug.
7, 2016); see Jos6 Caraballo-Cueto, Opinion, Congress, Thanks but No Thanks on
Puerto Rico Proposal,NBC NEWS (Apr. 30, 2016, 7:13 AM), http://www.nbcnews.com/
The
news/latino/opinion-congress-thanks-no-thanks-puerto-rico-proposal-n564786.
population of Puerto Rico in 2015 was approximately 3.6 million. Puerto Rico
Population, WORLDOMETERS, http://www.worldometers.info/world-polulation/puerto-
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rate in 2014 was 46%, with children and rural populations being
disproportionately affected. 14 The loss of public revenue due to
migration and the offshoring of jobs created a "debt spiral,"
leading to lower public services and more regressive taxation,
even as public debt continued to increase.15 Puerto Rico's current
debt is estimated to be $70 billion. 16
The Recovery Act established two methods for public
corporations to address their debt burden: Chapter 2 created a
"consensual debt modification procedure" that allowed the public
utilities to renegotiate debts with its creditors, while Chapter 3
created a "court-supervised procedure that would culminate in an
orderly debt enforcement plan. 1 7
Although modeled after
Chapter 9 of the Federal Bankruptcy Code, the Recovery Act
contained some noteworthy differences that make it less
"favorable and protective of creditors' rights."18 These differences
include: (1) no "safe harbor" protection that would allow a creditor
to terminate a derivative contract with a municipality undergoing
bankruptcy; (2) a debtor's ability to use revenues pledged as cash
collateral without providing protection to the creditor; (3) a
debtor's ability to obtain credit in order to perform public
functions secured by a priming lien without protecting the
existing lien holder; and (4) a debtor's ability to use collateral to
pay expenses incurred pursuant to the Recovery Act.1 9
A. FACTS
On June 28, 2014, the Governor of Puerto Rico signed the
Recovery Act into law.2" That same day, the Franklin plaintiffs2 1
rico-population/ (last visited Apr. 2, 2017).
14. Cueto, supra note 13 ("Children have the highest poverty rate [at] 56% ....
Poverty is [also] higher in the country side [at] 62%.").
15. See id.
16. See, e.g., REFUND AM. PROJECT, PUERTO RIco's PAYDAY LOANS: $33.5
BILLION OF THE ISLAND'S DEBT Is ACTUALLY INTEREST ON PAYDAY LOANS 3 (2016),

https://www.scribd.com/doc/317074793/Puerto-Rico-s-Payday-Loans.
The
report
found that $33.5 billion is actually interest, meaning Puerto Rico's debt has "an
effective interest rate of 785%!" Id. at 1.
17. See 2014 P.R. Leyes § 71, Exposici6n de Motivos (E).
18. McGowen, supra note 9, at 461.
19. See id. at 461-62.
20. Franklin Cal. Tax-Free Tr. v. Puerto Rico, 85 F. Supp. 3d 577, 583 (D.P.R.
2015).
21. The Franklin plaintiffs were various mutual funds, including: Franklin
California Tax-Free Trust; Franklin New York Tax-Free Trust; Franklin Tax-Free
Trust; Franklin Municipal Securities Trust; Franklin California Tax-Free Income
Fund; Franklin New York Tax-Free Income Fund; Franklin Federal Tax-Free Income
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filed suit in the United States District Court for the District of
Puerto Rico.2 2 They named as defendants: (1) the Commonwealth
of Puerto Rico; (2) the Puerto Rico Electric Power Authority
(PREPA); (3) Alejandro Garcia-Padilla, in his official capacity as
Governor of Puerto Rico; and (4) Melba Acosta, in her official
capacity as agent for the Government Development Bank (GDB)
for Puerto Rico.2 3 On July 22, 2014, BlueMountain Capital
Management, LLC (BlueMountain) filed suit against GarciaPadilla, Cesar R. Miranda Rodriguez, in his official capacity as
the Attorney General of Puerto Rico, and John Doe, in his official
capacity as a GDB agent. 24 The Franklin plaintiffs held over $1.5
billion of bonds issued by PREPA and BlueMountain managed
funds that held "more than $400 million of PREPA bonds. '' 25 The
Franklin plaintiffs asserted that the value of various PREPA
bonds had decreased by 15%-40% since the passage of the
Recovery Act, and that "PREPA will file for relief under the 2Act
6
imminently," which would impair their rights under the bonds.
The Franklin plaintiffs sought a judgment declaring that the
Recovery Act: (1) was preempted by the Bankruptcy Code and
violated the Bankruptcy Clause of the U.S. Constitution;
(2) violated the Contract Clause of the Constitution by allowing
retroactive impairments of their rights under the bond contracts;
(3) violated the Takings Clause of the Constitution by impairing
Fund; Oppenheimer Rochester Fund Municipals; Oppenheimer Municipal Fund;
Oppenheimer Multi-State Municipal Trust; Oppenheimer Rochester Ohio Municipal

Fund; Oppenheimer Rochester Arizona Municipal Fund; Oppenheimer Rochester
Virginia Municipal Fund; Oppenheimer Rochester Maryland Municipal Fund;
Oppenheimer Rochester Limited Term California Municipal Fund; Oppenheimer

Rochester California Municipal Fund; Rochester Portfolio Series; Oppenheimer
Rochester AMT-Free Municipal Fund; Oppenheimer Rochester AMT-Free New York
Municipal Fund; Oppenheimer Rochester Michigan Municipal Fund; Oppenheimer
Rochester Massachusetts Municipal Fund; Oppenheimer Rochester North Carolina
Municipal Fund; and Oppenheimer Rochester Minnesota Municipal Fund. See
Amended Complaint at 1-4, Franklin Cal. Tax-Free Tr. v. Puerto Rico, 85 F. Supp.
3d 577 (D.P.R. 2014) (No. 14-1518), 2014 WL 4954576. Some of these plaintiffs are
referred to separately in the district court opinion as the "Oppenheimer Rochester
plaintiffs." See Franklin Cal. Tax-Free Tr., 85 F. Supp. 3d at 585. For brevity, the
"Franklin plaintiffs" and the "Oppenheimer Rochester plaintiffs" are both referred to
in this Note collectively as "the Franklin Plaintiffs."
22. Brief for Petitioners, supra note 2, at 9-10 ("On June 28, 2014-the very day
the Governor signed the Recovery Act into law-the Franklin respondents ... filed a
lawsuit challenging the Act's validity and seeking declaratory and injunctive relief.").
23. Franklin Cal. Tax-Free D., 85 F. Supp. 3d at 585.
24. Id. at 586.
25. Id. at 584-86.
26. Amended Complaint, supra note 21, at 8, 14.
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their
rights
"without
just
compensation";
and
(4) unconstitutionally authorized a stay of federal proceedings.2 7
BlueMountain brought similar preemption, Contract Clause, and
stay-of-federal-proceedings claims under the U.S. Constitution, as
well as a claim under the Contract Clause of the Puerto Rico
Constitution.2"
The district court consolidated the cases, dismissed all
claims against PREPA, and granted summary judgment for
plaintiffs on their preemption claim.29 Specifically, the court
found that plaintiffs lacked standing against PREPA and the
stay-of-federal-proceedings claims were unripe, but ultimately
held that the Recovery Act was preempted by the Bankruptcy
Code and enjoined its enforcement.3 °
On appeal, the Commonwealth defendants challenged the
injunction of the Recovery Act and the grant of summary
judgment on the preemption issue. 31 The First Circuit affirmed,
holding that the preemption provision of the Bankruptcy Code
applied to Puerto Rico even after the 1984 amendment that
precluded Puerto Rico from authorizing its municipalities to file
for bankruptcy under Chapter 9 of the Code. 32 The concurring
judge agreed that the Recovery Act was preempted by the
Bankruptcy Code, but also argued that the 1984 amendment was
invalid because it violated the Bankruptcy Clause of the
Constitution and conflicted with the Supreme Court's precedent
regarding the treatment of U.S. territories. 3
Ultimately, the
concurring judge concluded that the 1984 amendment met
neither the Supreme Court's rational-basis requirement nor the
First Circuit's "clear policy reasons" standard.3 4
27. See FranklinCal. Tax-Free Tr., 85 F. Supp. 3d at 585.
28. Id. at 586.
29. Id. at 586, 614.
30. Id. at 614 ("The Recovery Act is preempted.., and is therefore void pursuant
to the Supremacy Clause of the [U.S.] Constitution. The Commonwealth defendants,
and their successors in office, are permanently enjoined from enforcing the ... Act.").
31. Franklin Cal. Tax-Free Tr. v. Puerto Rico, 805 F.3d 322, 327 (1st Cir. 2015),
aff'd, 136 S. Ct. 1938 (2016).
32. See id. at 336-37, 345.
33. See id. at 346 (Torruella, J., concurring) (citing Harris v. Rosario, 446 U.S.
651, 651-52 (1980) (per curiam) ("Congress, which is empowered under the Territory
Clause of the Constitution ... to 'make all needful Rules and Regulations respecting
the Territory . .. belonging to the United States,' may treat Puerto Rico differently
from States so long as there is a rational basis for its actions.") (emphasis in

original)).
34. Id.

at 348-52 (citations omitted) ("The [1984 amendment] . . . fails the
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B. HOLDING
The Commonwealth appealed to the U.S. Supreme Court,
which granted certiorari. 35 In a five-to-two decision, the Court
held that Puerto Rico is a "State" for purposes of the Bankruptcy
Code's preemption provision, 11. U.S.C. § 903(1),36 and therefore
that provision preempts the Recovery Act.3 7
II. BACKGROUND
This section provides an overview of the areas of law
relevant to the Supreme Court's decision. Part A traces the
history of Supreme Court decisions regarding Congress's
treatment of Puerto Rico and the territories. Part B examines the
history of municipal bankruptcy under the federal Bankruptcy
Code.
A. PUERTO RIco's STATUS AS A TERRITORY

The basis for Congress's power over the territories is the
Territory Clause of the Constitution, which provides: "The
Congress shall have power to dispose of and make all needful
Rules and Regulations respecting the Territory or other Property
belonging to the United States; and nothing in this Constitution
shall be so construed as to Prejudice any Claims of the United
States, or of any particular State. 3 8
The U.S. acquired Puerto Rico in 1898, at the end of the
The U.S. initially established a
Spanish-American War.3 9
rational basis requirement ....

[which holds] that Congress's ... action of removing

Puerto Rico's power to authorize its municipalities to file under Chapter 9 must be
allowed if there is any set of conceivable reasons rationally related to a legitimate
interest ....
[The 1984 amendment] unreasonably and arbitrarily removed a power
delegated to Puerto Rico by the previous legislation . . . .[, and] there are no
articulable or conceivably 'clear policy reasons' [for the amendment].").
35. Puerto Rico v. Franklin Cal. Tax-Free Tr., 136 S. Ct. 582 (2015).
36. See 11 U.S.C. § 903(1) (2016) ("This chapter does not limit or impair the
power of a State to control... a municipality of or in such State in the exercise of the
political or governmental powers of such municipality . . . but . . . a State law
prescribing a method of composition of indebtedness of such municipality may not
bind any creditor that does not consent to such composition .... ).
37. See FranklinCal. Tax-Free Tr., 136 S. Ct. at 1941, 1944-49.
38. U.S. CONST. art. IV, § 3, cl. 2.
39. See Treaty of Peace Between the United States of America and the Kingdom
of Spain, art. II, U.S.-Spain, Dec. 10, 1898, 30 Stat. 1754, 1899 WL 15257, at *1
("Spain cedes to the United States the island of Porto Rico and other islands now
under Spanish sovereignty in the West Indies, and the island of Guam in the
Marianas or Ladrones.").
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military government, which Congress replaced with a civilian
government in 1900 by passing the Foraker Act. n° The Jones Act,
passed in 1917, awarded citizenship to Puerto Ricans and
established a popularly-elected bicameral legislature. 4 However,
Puerto Ricans were not granted the same level of rights and
protections as U.S. citizens residing in the States, including
voting representation in Congress and the ability to vote in
presidential elections, and still do not enjoy these rights today.42
Between 1901 and 1922, the Supreme Court developed the
doctrine of territorial incorporation in what have become known
as the "Insular Cases."4 3 The most significant of these cases were
Downes v. Bidwell 4n and Balzac v. Porto Rico.4 5 Downes arose
from a controversy occurring after the passage of the Foraker Act
40. See Sam Erman, Citizens of Empire: Puerto Rico, Status, and Constitutional
Change, 102 CAL. L. REV. 1181, 1193 (2014) (citations omitted) ("Though U.S.
military officials had initially reconstituted the Council of Secretaries, on February 6,
1899, they ordered its heads to report directly to U.S. military governor Guy
Henry."); see also Brief of Colegio de Abogados y Abodagos de Puerto Rico and The
Puerto Rican Bar Association, Inc., as Amici Curiae in Support of Respondents, at 11,
Puerto Rico v. Sanchez Valle, 136 S. Ct. 1863 (2016) (No. 15-108), 2015 WL 9455544,
at *11 (citing Foraker Act, Pub. L. No. 56-191, §§ 2-4, 31 Stat. 77, 77-78 (1900))
(discussing cases that "addressed legal issues that had arisen in the wake of the
Foraker Act, which Congress enacted in 1900 to provide for a territorial government
in Puerto Rico").
41. See Puerto Rico v. Sanchez Valle, 136 S. Ct. 1863, 1880 (2016) ("In 1917
Puerto Rico became subject to the Jones Act, which provided for United States
citizenship and permitted Puerto Ricans to elect local legislators but required
submission of local laws to Congress for approval."); see also Act of July 3, 1950, Pub.
L. No. 600, § 1, 64 Stat. 319, 319 (codified as amended at 48 U.S.C. § 731b (2003));
Puerto Rican Federal Relations Act, ch. 145, §§ 25-27, 64 Stat. 951, 958-59 (1917)
("[A]ll local legislative powers in Porto Rico ... shall be vested in a legislature which
shall consist of two houses, one the senate and the other the house of
representatives, [which] shall be designated 'the Legislature of Porto Rico.' [T]he
Senate . . . shall consist of nineteen members elected for terms of four years ....
[T]he House of Representatives . . . shall consist of thirty-nine members elected
quadrennially .... ).
42. See H.R. REP. NO. 105-131, pt. 1, at 17 (1997).
43. See Erman, supra note 40, at 1200-02, 1232, 1237-38 (citations omitted)
("[]n early 1901, the Supreme Court appeared poised to reshape the juridical
landscape of U.S. empire. Two of the pending Insular Cases, DeLima v. Bidwell and
Downes v. Bidwell, respectively turned on whether Puerto Rico was 'foreign,' hence
subject to pre-1900 tariff laws, or a part of the 'United States' within which the
Constitution demanded tariff uniformity (notwithstanding the ostensibly contrary
dictates of the Foraker Act)."). For an in-depth analysis of the Insular Cases, see
generally Efrn Rivera Ramos, The Legal Construction of American Colonialism: The
Insular Cases (1901-1922), 65 REVISTA JURIDICA UNIVERSIDAD DE PUERTO RIco
[REV. JUR. U.P.R.] 225 (1996).
44. 182 U.S. 244 (1901).
45. 258 U.S. 298 (1922).
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and the creation of a civilian government, specifically concerning
a tariff levied by that Act that applied only to goods shipped from
Puerto Rico to the United States.4" The petitioner argued that
the tariff was unconstitutional under the uniformity clause of the
Constitution, which provides that "all Duties, Imposts, and
Excises shall be uniform throughout the United States. 4 7
In a five-to-four decision, the Court disagreed and upheld the
Concluding that "the Constitution is
tax as constitutional.48
applicable to territories . . . only when and so far as Congress
shall so direct," the plurality opinion held that Puerto Rico was
"not a part of the United States within the revenue clauses of the
Constitution."4 9 The plurality noted, however, that Congress's
power with respect to the territories was not limitless, but
"subject to those fundamental limitations in favor of personal
rights which are formulated in the Constitution," and found a
distinction between constitutional limitations on Congress's
power generally and with respect to the States.50
None of the other justices joined the plurality opinion.5 1 In a
concurring opinion, Justice White first articulated the territorialDrawing a distinction between
incorporation doctrine.5 2
"incorporated" and "unincorporated" territories, he argued that
"Congress is vested with the right to determine when
incorporation arises. 53 Justice White further wrote that, to
determine whether a territory had been incorporated, and thus
"the determination of [whether a] particular provision of the
46. Downes, 182 U.S. at 247-48 ("This case involves the question whether
merchandise brought into the port of New York from Porto Rico since the passage of
the Foraker act is exempt from duty, notwithstanding the 3d section of that act
which requires the payment of '15 per centum of the duties which are required to be
levied, collected, and paid upon like articles of merchandise imported from foreign
countries."').
47.

U.S. CONST. art. 1, § 8, cl. 1; Downes, 182 U.S. at 249.

48. Downes, 182 U.S. at 287, 345.
49. Id. at 279, 287.
50. Id. at 268, 277 ("There is a clear distinction between such prohibitions as go
to the very root of the power of Congress to act at all, irrespective of time or place,
and such as are operative only 'throughout the United States' or among the several
states.').
51. See id. at 247.
52. See id. at 293 (White, J., concurring); see also Erman, supra note 40, at 1202
(citations omitted) ("The most notable of the opinions was Justice Edward Douglas
White's ... concurrence, which proposed a new territorial nonincorporation doctrine.
He asserted that Puerto Rico, unlike prior territories, had not been incorporated by
statute or treaty into the Union.").
53. Downes, 182 U.S. at 336 (White, J., concurring).

188
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involves an inquiry into the

situation of the territory and its relation to the United States. ' 4
Because Congress had yet to incorporate Puerto Rico into the
United States, Justice White concluded that the uniformity
requirement was inapplicable to Puerto Rico.5 5 The territorialincorporation doctrine became the majority position of the Court
three years later in Dorr v. United States.5"
The Jones Act of 1917, which conferred citizenship to Puerto
Ricans, could have been seen as Congress incorporating Puerto
However, the Supreme Court
Rico into the United States.57
rejected such an interpretation five years later in Balzac v. Porto
Rico."8 Finding that "incorporation is not to be assumed without
express declaration, or an implication so strong as to exclude any
other view," the Court held that the constitutional right to trial
by jury did not apply to Puerto Rico.5 9 Presumably, "certain
54. See Downes, 182 U.S. at 293 (White, J., concurring).
55. Id. ("[T]he provisions of the act by which the duty here in question was
imposed, taken as a whole, seem to me plainly to manifest the intention of Congress
that, for the present at least, Porto Rico is not to be incorporated into the United
As a necessary consequence, the impost in question assessed on coming
States ....
from Porto Rico into the United States after the cession was within the power of
Congress, and that body was not, moreover, as to such impost, controlled by the
clause requiring that imposts should be uniform throughout the United States; in
other words, the provision of the Constitution just referred to was not applicable to
Congress in legislating for Porto Rico.").
56. 195 U.S. 138, 142-43 (1904) ("That the United States may have territory
which is not incorporated into the United States as a body politic, we think was
recognized by the framers . . . in enacting the [Territory Clause], giving power over
the territories, and is sanctioned by the opinions of the justices concurring in the
judgment in Downes .... ").
57. Adriel I. Cepeda Derieux, A Most Insular Minority: Reconsidering Judicial
Deference to Unequal Treatment in Light of Puerto Rico's Political Process Failure,
110 COLUM. L. REV. 797, 808 (2010) (citations omitted) ("[T]he measures contained in
1917's Jones Act could have arguably been seen as effecting a change in Puerto Rico's
status as an unincorporated territory. Indeed, the Court had arguably endorsed this
view twelve years earlier . . . by holding Alaska was incorporated into the United
States by virtue of the Treaty with Russia and subsequent congressional
legislation.").
58. 258 U.S. 298, 313 (1922) ("[W]e find no features in the ... Act of. .. 1917
from which we can infer the purpose of Congress to incorporate Porto Rico into the
United States with the consequences which would follow."); see Erman, supra note
40, at 1232 (citations omitted) ("Balzac v. Porto Rico (1922) presented the question
[of] whether the Jones Act had incorporated Puerto Rico and thereby extended jury
rights to Puerto Ricans.").
59. Balzac, 258 U.S. at 306, 309 ("In Porto Rico, however, the Porto Rican can not
insist upon the right of trial by jury, except as his own representatives in his
legislature shall confer it on him. The citizen of the United states living in Porto Rico
cannot there enjoy a right of trial by jury under the federal Constitution, any more
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[other] undefined constitutional provisions remained inapplicable
in Puerto Rico until the territory's formal incorporation. 6 0° Thus,
the Insular Cases require that "Congress [act] deliberately and
with a clear declaration of purpose" to incorporate Puerto Rico, or
any other territory, into the United States in order for such
territory to 61enjoy the full protection of rights under the
Constitution.
In 1950, Congress passed Public Law 600, which created a
process for Puerto Rico to establish its own constitutional
government.6 2 The enactment of Puerto Rico's Constitution via
congressional approval and the creation of the Commonwealth of
Puerto Rico in 1952 granted Puerto Rico more control over its
internal affairs.6 3 However, "the legal relationship between
Puerto Rico and the United States [continues to be] far from clear
and fraught with controversy. 6 4 While the Supreme Court has
recognized that "Puerto Rico, like a state, is an autonomous
political entity,' 65 and is "sovereign over matters not ruled by the
Constitution of the United States, 6 6 the Court has nonetheless
held that Congress may continue to exercise control over Puerto
67
Rico pursuant to the Territory Clause of the U.S. Constitution.
Notably, in Harris v. Rosario, the Court held that "Congress ...
may treat Puerto Rico differently from the States so long as there
is a rational basis for its actions. 6 8
than the Porto Rican. It is locality that is determinative of the application of the
Constitution, in such matters as judicial procedure, and not the status of the people
who live in it.").
60. Derieux, supra note 57, at 809 (citations omitted).
61. See Balzac, 258 U.S. at 311; see also Boumediene v. Bush, 553 U.S. 723, 757
(2008) (citations omitted) ("[U]nder [the doctrine of territorial incorporation,] the
Constitution applies in full in incorporated Territories surely destined for statehood
but only in part in unincorporated Territories.").
62. Act of July 3, 1950, Pub. L. No. 600, 64 Stat. 319 (codified as amended at 48
U.S.C. §§ 731b, 731e (2003) ("Fully recognizing the principle of government by
consent, sections 731b to 731e of this title are now adopted in the nature of a compact
so that the people of Puerto Rico may organize a government pursuant to a
constitution of their own adoption.")).
63. See Sanchez v. United States, 376 F. Supp. 239, 241 (D.P.R. 1974) ("Public
Law 600 did not abridge what sovereign powers Puerto Rico had been granted under
[previous acts] but rather continued them and... amplified them.").
64. United States v. Lopez Andino, 831 F.2d 1164, 1168 (1st Cir. 1987).
65. Rodriguez v. Popular Democratic Party, 457 U.S. 1, 8 (1982).
66. Id. (internal quotations omitted) (quoting Calero-Toledo v. Pearson Yacht
Leasing Co., 416 U.S. 663, 673 (1976)).
67. Harris v. Rosario, 446 U.S. 651, 651-52 (1980) (per curiam) (citations
omitted).
68. Id. (citations omitted); see Califano v. Gautier Torres, 435 U.S. 1, 5 (1978) (per
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In Harris v. Rosario, the plaintiffs challenged the
constitutionality of a federal assistance program that provided
less assistance to Puerto Rico than received by the States.6 9 The
Supreme Court overturned a district-court ruling that found the
statute violated "the Fifth Amendment's equal protection
guarantee."7 The Court noted that the statute "was rationally
grounded on three factors,
which "suffice[d] to form a rational
basis" for Congress's actions.72 Subsequent decisions applying the
rational basis requirement to congressional action involving
Puerto Rico have generally found that such a basis exists. For
instance, in DeJesus-Diaz v. Bowen, a federal district court
approved the denial of social security benefits to a Puerto Rican
who lived in Ohio because, under the statute, the plaintiffs time
working in Puerto Rico was not eligible to be credited for the
accrual of benefits.7 3 The court noted that "[t]his different
treatment of Puerto Ricans . . . has been approved" by the
Supreme Court.7 4
In 2016, after over ten years without a Supreme Court
decision regarding Puerto Rico's status as a territory, the Court
issued two decisions limiting Puerto Rico's authority. The first
was United States v. Sanchez Valle, decided June 9, 2016. 75
There, the Court had to decide whether Puerto Rico was a
sovereign separate from the United States for double jeopardy
purposes.76 The Court held that it was not a separate sovereign
curiam) (quoting Jefferson v. Hackney, 406 U.S. 535, 546 (1972)) ('So long as its
judgments are rational, and not invidious, the legislature's efforts to tackle the
problems of the poor and needy are not subject to a constitutional straitjacket."').
69. Harris,446 U.S. at 651 (citations omitted).

70. Id. at 651-52 (citations omitted).
71. These factors included that: (1) "Puerto Rican residents do not contribute to
the federal treasury"; (2) "the cost of treating Puerto Rico as a State under the
statute would be high"; and (3) "greater benefits could disrupt the Puerto Rican
economy." Id. at 652 (citing Califano v. Gautier Torres, 435 U.S. 1, 5 n.7 (1978) (per
curiam) ("At least three reasons have been advanced to explain the exclusion of

persons in Puerto Rico from the SSI program.")).
72. Id.
73. See No. C87-939, 1989 WL 281931, at *1, *4 (N.D. Ohio June 8, 1989) ("[Plrior
to 1951 Puerto Rican citizens were not covered by the Social Security Act for
employment either in Puerto Rico or outside the United States .

. .

. Thus, by

statutory definition, plaintiff cannot have quarters of coverage prior to 1951 unless
he worked in the United States.").
74. Id. (citing Harris,446 U.S. at 652).
75. 136 S. Ct. 1863 (2016).
76. Id. at 1867-68 (citations omitted) ("The Double Jeopardy Clause of the Fifth
Amendment prohibits more than one prosecution for the 'same offence.' But under
what is known as the dual-sovereignty doctrine, a single act gives rise to distinct
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because the "ultimate source" of Puerto Rico's authority was
Congress, via its authorization of Puerto Rico's adoption of a
constitution and its ultimate approval of said constitution.7 7
Thus, the Court reaffirmed Congress's authority over Puerto Rico
under the Territory Clause of the Constitution.78
The second case, Puerto Rico v. Franklin California Tax-Free
Trust, was decided four days later, on June 13, 2016.71 This case
is analyzed more fully below in Section III.
B. THE FEDERAL BANKRUPTCY CODE
Congress has the authority to enact bankruptcy laws
pursuant to the Bankruptcy Clause of the Constitution, which
provides: "Congress shall have the power... [t]o establish...
uniform Laws on the subject of Bankruptcies throughout the
United States."80 Congress enacted the first Federal Bankruptcy
Act in 1898, following a series of temporary bankruptcy
schemes.8 ' The Act defined "States" to include "the Territories,
82
the Indian Territory, Alaska, and the District of Columbia."
However, the Act did not contain any provisions for municipal
bankruptcy.
offenses-and thus may subject a person to successive prosecutions-if it violates the
laws of separate sovereigns. To determine whether two prosecuting authorities are
different sovereigns for double jeopardy purposes .. .the issue is only whether the
prosecutorial powers of the two jurisdictions have independent origins-or, said
conversely, whether those powers derive from the same 'ultimate source.' In this
case, we must decide if, under that test, Puerto Rico and the United States may
successively prosecute a single defendant for the same criminal conduct.').
77. Sanchez Valle, 136 S.Ct. at 1874 (citing United States v. Wheeler, 435 U.S.
313, 320 (1978)) ("Puerto Rico today has a distinctive, indeed exceptional, status as a
self-governing Commonwealth. But our approach is historical. And if we go back as
far as our doctrine demands-to the 'ultimate source' of Puerto Rico's prosecutorial
power.., we once again discover the U.S. Congress.").
78. Id. at 1876 (citing U.S. CONST.art. IV, § 3, cl. 2) ("We agree that Congress has
broad latitude to develop innovative approaches to territorial governance .. .; that
Congress may thus enable a territory's people to make large-scale choices about their
own political institutions; and that Congress did exactly that in enacting Public Law
600 and approving the Puerto Rico Constitution .... But one power Congress does
not have, just in the nature of things: It has no capacity, no magic wand or airbrush,
to erase or otherwise rewrite its own foundational role in conferring political
authority.").
79. 136 S.Ct. 1938 (2016).
80. U.S. CONST. art. I, § 8, cl. 4.
81. See Act of July 1, 1898, ch. 541, 30 Stat. 544; FranklinCal. Tax-Free Tr., 136
S. Ct. at 1944 ("Congress first ...enact[ed] a series of temporary bankruptcy Acts
beginning in 1800, which gave way to a permanent federal bankruptcy scheme in
1898.").
82. 30 Stat. at 545.
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Congress first enacted a municipal-bankruptcy statute in
1933, but it was struck down by the Supreme Court in Ashton v.
Cameron County Water Improvement Dist. No. 1.83 Congress
passed a second municipal-bankruptcy law in 1937, and the Court
upheld it in United States v. Bekins. 4 The Court has stated that
the "critical" distinction between the two laws was the
requirement "that the State had first authorized its
instrumentality to seek relief under the federal bankruptcy
laws. ' 5 This requirement is known as the "gateway" provision,
which states that:
An entity may be a debtor under chapter 9 of this title if and
only if such entity(1) is a municipality;
(2) is specifically authorized, in its capacity as a municipality
or by name, to be a debtor under such chapter by State law,
or by a governmental officer or organization empowered by
State law to authorize such entity to be a debtor under such
86
chapter ....
In 1942, the Supreme Court in Faitoute Iron & Steel Co. v.
Asbury Park held that federal bankruptcy laws did not prevent a
state from enacting its own municipal-bankruptcy scheme. 7
Congress overturned this holding in 1946 by enacting a provision
that specifically preempted state municipal-bankruptcy laws. 8
The current preemption provision now states that:
This chapter does not limit or impair the power of a State to
control, by legislation or otherwise, a municipality of or in
such State in the exercise of the political or governmental
powers of such municipality, including expenditures for such
exercise, but(1) a State law prescribing a method of composition of
indebtedness of such municipality may not bind any creditor
that does not consent to such composition; and

83. 298 U.S. 513, 532 (1936).
84. 304 U.S. 27, 54 (1938).
85. Puerto Rico v. Franklin Cal. Tax-Free Tr., 136 S. Ct. 1938, 1944 (2016) (citing
Bekins, 304 U.S. at 47-49, 53-54).
86. 11 U.S.C. § 109(c)(l)-(2) (2015).
87. See 316 U.S. 502, 508-09 (1942) (citations omitted) ('The statute was

'carefully drawn so as not to impinge on the sovereignty of the State. The State
retains control of its fiscal affairs."').
88. See Act of July 1, 1946, ch. 532, § 83(h)-(i), 60 Stat. 409, 415 (codified as
amended at 11 U.S.C. § 903 (2016)).
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(2) a judgment entered under such a law may not
bind a
89
composition.
such
to
consent
not
does
creditor that
In 1978, Congress reformed the federal bankruptcy laws as
the Federal Bankruptcy Code.9 0
However, the definition of
"State" did not appear anywhere in the newly-reorganized Code. 91
Congress amended the Code in 1984 to include the definition of
"State," among other changes.9" Thus, the Bankruptcy Code now
provides: "The term 'State' includes the District of Columbia and
Puerto Rico, except for the purpose of defining who may be a
debtor under chapter 9 of this title."9 3
The Constitution requires federal bankruptcy laws to be
"uniform. 9 4 The Supreme Court has held that the uniformity
requirement applies geographically and "prohibits Congress from
enacting a bankruptcy law that . .. applies only to one regional
debtor. To survive scrutiny under the Bankruptcy Clause, a law
must at least apply uniformly to a defined class of debtors. '95 The
amended definition of "State" precludes a small number of
municipal corporations in Puerto Rico from accessing Chapter 9
because of their geography. Thus, the amendment is invalid
under the uniformity requirement of the Bankruptcy
Clause,
96
although no court has reached that conclusion.
Further, in promulgating the 1984 amendments, Congress
articulated no policy reason or justification for the disparate
treatment of Puerto Rico in the amended definition of "State."
The only comment on the amended definition of "State" in the
legislative history of the 1984 amendments came from a professor
and former executive director of the Commission on Bankruptcy
Laws, who said: "I do not understand why the municipal

89. 11 U.S.C. § 903 (2016).
90. See generally Act of Nov. 6, 1978, Pub. L. No. 95-598, 92 Stat. 2549.
91. See 92 Stat. at 2549-54.
92. See Act of July 10, 1984, Pub. L. No. 98-353, § 421j)(6), 98 Stat. 333, 368-69
(codified as amended at 11 U.S.C. § 101(52) (2015)).
93. § 101(52).
94. See U.S. CONST. art. I, § 8, cl. 4.
95. Ry. Labor Execs. Ass'n v. Gibbons, 455 U.S. 457, 473 (1982), reh'g denied, 456
U.S. 939.
96. See Franklin Cal. Tax-Free Tr. v. Puerto Rico, 805 F.3d 322, 346 (1st Cir.
2015) (Torruella, J., concurring) (citations omitted) (noting that the 1984
amendments "attempt to establish bankruptcy legislation that is not uniform with
regards to the rest of the United States, thus violating the uniformity requirement of
the Bankruptcy Clause of the Constitution"). This conclusion is analyzed more fully
in Section IV.
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corporations of Puerto Rico are denied by the proposed definition
of 'State' of the right to seek relief under Chapter 9."97 Thus, the
amended definition of "State" is arguably also invalid under the
rational basis requirement articulated by the Supreme Court in
Harris v. Rosario, although no court has reached that
conclusion.

98

III. THE COURT'S DECISION
In Puerto Rico v. Franklin California Tax-Free Trust, the
majority's analysis rested on the plain language of the Federal
Bankruptcy Code, including the 1984 amendments.9 9 With a
seven-Justice Court sitting, 100 the majority held that the Recovery
Act was preempted by § 903 of the Bankruptcy Code.1 °1 Justice
Thomas authored the majority opinion, joined by Chief Justice
Roberts and Justices Kennedy, Breyer, and Kagan. 10 2 Justice
Sotomayor filed a dissenting opinion that was joined by Justice
Ginsburg.10 3 This section describes the Court's findings and
analysis.

A. THE MAJORITY OPINION
In Franklin California Tax-Free Trust, the Supreme Court
held that § 903 of the Federal Bankruptcy Code precluded Puerto
Rico from enacting the Recovery Act, its own version of
municipal-bankruptcy proceedings.1 0 4 First, the Court examined
the relevant provisions of the Code and their history." °5 Next, the
Court analyzed 11 U.S.C. § 101(52) to determine what effect the
97. Consumer Bankruptcy Improvements Act, Hearing on S. 333 and S. 445

Before the S. Comm. on the Judiciary, 98th Cong. 326 (1983) (statement of Professor
Frank Kennedy, former Executive Director of the Commission on Bankruptcy Laws);
see Franklin Cal. Tax-Free Tr., 136 S.Ct. at 1953 n.2 (Sotomayor, J., dissenting).
98. See Franklin Cal. Tax-Free Tr., 805 F.3d at 346 (Torruella, J., concurring)
(citing Harris v. Rosario, 446 U.S. 651, 651-52 (1980) (per curiam)) (noting that the
1984 Amendments "contravene both the Supreme Court's and this circuit's
jurisprudence in that there exists no rational basis or clear policy reasons for their
enactment"). This conclusion is analyzed more fully in Section IV.
99. See FranklinCal. Tax-Free Tr., 136 S. Ct. at 1946-47.
100. Justice Scalia passed away in February of 2016, and his seat had yet to be
filled at the time of decision. Justice Alito took no part in the decision of the Court.
Id. at 1941.
101. Id. at 1949.
102. Id. at 1941.
103. See id. at 1949-54 (Sotomayor, J., dissenting).
104. Franklin Cal. Tax-Free Tr., 136 S.Ct. at 1949.
105. See id. at 1944-45 ('"We first explain the text and history of these
provisions.").
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10 6
amended definition of "State" had on Chapter 9 of the Code.
Finally, the Court addressed the arguments advanced by
petitioners and the dissenting opinion. 107

The Court first considered the history of federal municipalbankruptcy laws and the three relevant provisions: (1) the
"gateway" provision; (2) the preemption provision; and (3) the
Notably, the Court did not consider the
definition of "State." '
legislative history of the 1984 amendment, relying on an earlier
case interpreting the Bankruptcy Code. 10 9 The Court instead
focused solely on the impact of the amendment's language on
§ 903.110 As such, the Court did not reach the question of the
validity of the 1984 Amendments prohibiting Puerto Rico from
defining who may be a debtor under Chapter 9. Rather, the
question before the Court was "whether . . . Puerto Rico is no
longer a 'State' only for purposes of the gateway provision ... or
106. See Franklin Cal. Tax-Free Tr., 136 S. Ct. at 1945-47 ("It is our task to
determine the effect of the amended definition of 'State' on the Code's other
provisions governing Chapter 9 proceedings.").
107. See id. at 1947-49 ("The dissent, adopting many of petitioners' arguments,
reads the amended definition to say what it does not-that 'for the purpose of...
chapter 9,' Puerto Rico is not a State. The arguments in support of that capacious
reading are unavailing.").
108. See id. at 1944-45 ("These cases require us to parse three provisions of the
Bankruptcy Code: the 'who may be a debtor' provision requiring States to authorize
municipalities to seek Chapter 9 relief, § 109(c), the pre-emption provision barring
States from enacting their own municipal bankruptcy schemes, § 903(1), and the
definition of 'State,' § 101(52).").
109. See id. at 1946 (quoting United States v. Ron Pair Enters., Inc., 489 U.S. 235,
241 (1989)) ("Resolving whether Puerto Rico is a 'State' for purposes of the preemption provision begins 'with the language of the statute itself,' and that 'is also
where the inquiry should end,' for 'the statute's language is plain."'). However, Ron
Pair is distinguishable because, in that case, the Court was interpreting the 1978
recodification of the bankruptcy laws that created the Federal Bankruptcy Code,
which the Court described as "a substantial overhaul of the system," and as such "it
is not appropriate or realistic to expect Congress to have explained with particularity
each step it took." Ron PairEnters, Inc., 489 U.S. at 240. The Court concluded that
"[tihe language [of the Code] expresses Congress' intent ... with sufficient precision
so that reference to legislative history and pre-Code practice is hardly necessary." Id.
at 241. In contrast, the primary purpose of the 1984 amendments was to resolve a
constitutional infirmity in the Code "regarding jurisdiction of bankruptcy
proceedings" and "to establish new Federal judicial positions." Act of July 10, 1984,
Pub. L. No. 98-353, 98 Stat. 333; see NAT'L ASS'N OF BOND LAWYERS, MUNICIPAL
BANKRUPTCY: A GUIDE FOR PUBLIC FINANCE ATTORNEYS 24 (Oct. 2011) (citations
omitted), https://www.nabl.org/portals/O/documents/municipal bankruptcy-a-guide_
for-publicifmanceattorneys.pdf (noting that the 1984 amendment was important
because "it addressed the constitutional infirmity over jurisdiction that had arisen
during enactment of the Code in 1978").
110. See FranklinCal. Tax-Free Tr., 136 S. Ct. at 1945.
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whether Puerto Rico is also no longer a 'State' for purposes of the
pre-emption provision."1 1' 1
In analyzing § 101(52), the Court found it necessary to only
look at the plain text of the statute, because "the statute's
language is plain."112 Ultimately, the Court found that the
"single" effect of the amended definition was to exclude Puerto
Rico from being considered a State with respect to the gateway
provision."' The Court noted that Congress used the same "who
may be a debtor" language in both the amended definition of
"State" and in the title of the gateway provision.1 14 The Court
also noted that the word "defining" in the amended definition of
"State" was "tantamount to" the phrase "specifically authorizing"
used in the gateway provision. 115 The Court found that the
amended definition of "State" had no further impact on the
Code. 116
The Court noted that the preemption provision
prohibited States, including Puerto Rico, from creating their own
municipal-bankruptcy laws since it had been enacted in 1946, as
conceded by petitioners, and found that the 1984 amendment did
nothing to change this.1 1 7 The Court reasoned that Congress
would have been more explicit had it intended to fundamentally
11 8
alter this aspect of municipal bankruptcy.
B. JUSTICE SOTOMAYOR'S DISSENT
Justice Sotomayor's dissent, joined by Justice Ginsburg,
found that the amended definition of "State" excluded Puerto Rico
entirely from Chapter 9 of the Federal Bankruptcy Code, and so
the preemption provision did not apply to Puerto Rico. 9 The
majority, Justice Sotomayor noted, "ignore[d] this Court's
repeated exhortations to read statutes in context of the overall
statutory scheme. '"120
The dissent focused on the introductory clause of the
111. Franklin Cal. Tax-Free Tr., 136 S. Ct. at 1945.
112. See id. at 1946.
113. See id.
114. See id. (citing Sullivan v. Stroop, 496 U.S. 478, 484 (1990)).
115. Id. at 1946-47.
116. See Franklin Cal. Tax-Free Tr., 136 S. Ct. at 1947.
117. See id. at 1945, 1947.
118. Id. at 1947 (quoting Whitman v. Am. Trucking Ass'ns, Inc., 531 U.S. 457, 468
(2001)).
119. Id. at 1953 (Sotomayor, J., dissenting).
120. Id. (citing Util. Air Regulatory Grp. v. Envtl. Prot. Agency, 134 S. Ct. 2427,
2441-42 (2014)).
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preemption provision in arguing that Chapter 9 did not apply to
Puerto Rico. 12 1 Section 903 addresses the federalism concerns
that led the Supreme Court to invalidate Congress's first
municipal-bankruptcy statute by providing that Chapter 9 "does
not limit or impair the power of a State to control" its
municipalities.1 2 2 The dissent reasoned that this concern was
"irrelevant" with respect to Puerto Rico because its municipalities
are not eligible for Chapter 9 bankruptcy. 123 Noting that "nothing
in the operation of a Chapter 9 case affects Puerto Rico's control
over its municipalities," the dissent found the introductory clause
"meaningless to Puerto Rico" because "there is no power to
reserve from Chapter 9's operation."1 '24 Further, the dissent
concluded that because the introductory clause did not apply to
Puerto Rico, then neither could the preemption provision in
§ 903(1).125

The dissent supported this interpretation of § 903 by arguing
126
for a contextual interpretation of the Federal Bankruptcy Code.
The dissent argued that, because of the Code's structure and the
importance of the gateway provisions in how the Code operates,
the amended definition of "State" had "ripple effects" that
"excluded Puerto Rico from Chapter 9 for all purposes." 127
The dissent then criticized the majority for minimizing the
effect of the amended definition of "State."128 The dissent argued
that, contrary to the majority's admonitions, "Congress already
altered the fundamental details of municipal bankruptcy" by
amending the definition of "State" to prevent Puerto Rico's
municipalities from filing for bankruptcy under Chapter 9 when
they had previously been able to do so. 1 29 The dissent found that

"the proper understanding of that alteration is that Puerto Rico
and its municipalities have been removed entirely from Chapter
9.1' 130 The dissent concluded by noting the seriousness of the
121. See Franklin Cal. Tax-Free Tr., 136 S. Ct. at 1952-53 (Sotomayor, J.,
dissenting).
122. 11 U.S.C. § 903 (2016).
123. Franklin Cal. Tax-Free Tr., 136 S. Ct. at 1952 (Sotomayor, J., dissenting).
124. Id.
125. Id. (citing United States v. Morrow, 266 U.S. 531, 534-35 (1925)).
126. See id. at 1952-53 (citing Util. Air Regulatory Grp. v. Envtl. Prot. Agency, 134
S. Ct. 2427, 2441-42 (2014)).
127. Id. at 1953.
128. Franklin Cal. Tax-Free Tr., 136 S. Ct. at 1953-54 (Sotomayor, J., dissenting).
129. Id.
130. Id. at 1954.
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crisis facing Puerto Rico and cautioning that "[s]tatutes should
not easily be read as removing the power of a government to
protect its citizens. 1 31

V. ANALYSIS
Part A of this section discusses the impact of the Supreme
Court's decision and whether Puerto Rico's municipalities have
any option available to file for bankruptcy. I argue that, while
the Recovery Act is preempted, Chapter 9 bankruptcy should be
available to Puerto Rico's municipalities. Part B discusses the
impact of legislation passed by Congress aimed at addressing the
fiscal crisis.
A. THE AVAILABILITY OF BANKRUPTCY FOR
PUERTO RICO'S MUNICIPALITIES
The Supreme Court reached the correct conclusion on the
narrow issue of whether Puerto Rico can enact its own municipal
bankruptcy law. Petitioners did not dispute that § 903(1) would
have preempted the Recovery Act before 1984, and nothing about
the 1984 amendments changed the effect of that section. As the
Court noted, a plain reading of the amended definition of "State"
shows that the "single" exclusion effected by the amendment is
with respect to the gateway provision. 13 2 But does that mean that
Puerto Rico's municipalities are without an option to file for
bankruptcy?
The answer should be no. As the First Circuit's concurring
opinion concluded, the 1984 amendments are invalid because
they violate the uniformity requirement of the Bankruptcy
Clause of the Constitution, as well as the rational basis
requirement set forth by the Supreme Court in Harris v.
Rosario. 3' The Bankruptcy Clause gives Congress the power "to
establish . . . uniform Laws on the subject of Bankruptcies
throughout the United States."1 34 The uniformity requirement is
"geographical in nature" and "prohibits Congress from enacting a
bankruptcy law that . . .applies only to one regional debtor. To
survive scrutiny under the Bankruptcy Clause, a law must at

131. FranklinCal. Tax-Free Tr., 136 S. Ct. at 1954 (Sotomayor, J., dissenting).
132. See id. at 1946.
133. Franklin Cal. Tax-Free Tr. v. Puerto Rico, 805 F.3d 322, 346 (1st Cir. 2015)
(Torruella, J., concurring).
134. U.S. CONST. art. I, § 8, cl. 4.
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least apply uniformly to a defined class of debtors."13' 5 Because
"[a] law can hardly be said to be uniform throughout the country
if it applies only to one debtor and can be enforced only by the one
bankruptcy court having jurisdiction over that debtor," 136 the
amended definition of "State" in § 101(52) fails to meet the
uniformity requirement by singling out Puerto Rico for disparate
treatment as a geographical entity.
Further, the Supreme Court has held that Congress "may
treat Puerto Rico differently from States so long as there is a
rational basis for its actions. ' 13 7 Rational basis review "is a
paradigm of judicial restraint," and, "[i]n areas of social and
economic policy, a statutory classification that neither proceeds
along suspect lines nor infringes fundamental constitutional
rights must be upheld against equal-protection challenge if there
is any reasonably-conceivable state of facts that could provide a
Congressional action
rational basis for the classification." 138
"bear[s] a strong presumption of validity" so long as it is
Nor must Congress
supported by "plausible reasons. '
"articulate its reasons for enacting a statute." 140 Yet, despite this
deference, "The Constitution's guarantee of equality 'must at the
very least mean that a bare congressional desire to harm a
politically unpopular group cannot' justify disparate treatment of
that group. 141 The First Circuit has recognized that "Supreme
Court equal protection decisions have both intensified scrutiny of
purported justifications where minorities are subject to
discrepant treatment and have limited the permissible
justifications," '42 including in the contexts of: (1) the exclusion of
unrelated individuals living together from receiving food
stamps; 143 (2) a zoning ordinance that denied a permit for a group
135. Franklin Cal. Tax-Free Tr., 805 F.3d at 347-48 (Torruella, J., concurring)
(internal quotations omitted) (quoting Ry. Labor Execs. Ass'n v. Gibbons, 455 U.S.
457, 473 (1982)).
136. Gibbons, 455 U.S. at 471 (citations omitted).
137. Harris v. Rosario, 446 U.S. 651, 651-52 (1980) (citing Califano v. Gautier
Torres, 435 U.S. 1 (1978)).

138. Fed. Commc'ns Comm'n v. Beach Commc'ns, Inc., 508 U.S. 307, 313-14
(1993).
139. Id. (citing Lying v. Auto. Workers, 485 U.S. 360, 370 (1988)).
140. Id. at 315 (citing U.S. R.R. Retirement Bd. v. Fritz, 449 U.S. 166, 179 (1980)).
141. United States v. Windsor, 133 S. Ct. 2675, 2693 (2013) (holding the Defense of
Marriage Act unconstitutional as a violation of the Fifth Amendment).
142. Massachusetts v. U.S. Dep't of Health & Human Servs., 682 F.3d 1, 10 (1st
Cir. 2012).
143. See U.S. Dep't of Agric. v. Moreno, 413 U.S. 528, 543 (1973) ("People who are
desperately poor but unrelated come together and join hands with the aim better to
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home for the mentally disabled;1 44 and (3) a state constitutional
provision that prohibited regulations to protect homosexuals from
discrimination. 14 5 In each of these cases, the Supreme Court "did
not adopt some new category of suspect classification or employ
rational basis review in its minimalist form; instead, the Court
rested on the case-specific nature of the discrepant treatment, the
burden imposed, and the infirmities of the justifications
6
' 14

offered."

Here, the discrepant treatment-preventing Puerto Rico
from authorizing its municipalities to file for bankruptcy--could
have serious consequences on the provision of necessary services
to Puerto Ricans. Additionally, the Commonwealth's mounting
debt, resulting in significant part from the inability to
restructure, could have dire impacts on Puerto Rico's economy for
years to come. The burdens of Congress's actions are indeed
serious. But it is the utter lack of justification for Congress's
action that should prompt the Court to invalidate the 1984
amendment.
Prior to 1984, Puerto Rico had the ability to
authorize its municipalities to file for bankruptcy under
Chapter 9.147 The legislative history of the 1984 amendments
contains absolutely no explanation for why Congress decided to
remove Puerto Rico's ability to do so. 148 The only comment on the
prohibition in the legislative history questioned why Congress
would take such action.1 49 Given that national origin is a
commonly accepted category of discrimination protection, 150 the
combat the crises of poverty. The need of those living together better to meet those
crises is denied, while the need of households made up of relatives that is no more
acute is serviced.").
144. See City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 435 (1985) ("A
Texas city denied a special use permit for the operation of a group home for the
mentally retarded, acting pursuant to a municipal zoning ordinance requiring
permits for such homes.").
145. See Romer v. Evans, 517 U.S. 620, 623-24 (1996) (citations omitted) ("[T]he
cities of Aspen and Boulder and the city and County of Denver each had enacted
ordinances which banned discrimination in many transactions ....What gave rise to
the statewide controversy was the protection the ordinances afforded to persons
discriminated against by reason of their sexual orientation.").
146. Massachusetts, 682 F.3d at 10.
147. See Puerto Rico v. Franklin Cal. Tax-Free Tr., 136 S. Ct. 1938, 1953 (2016)
(Sotomayor, J., dissenting).
148. See Franklin Cal. Tax-Free Tr. v. Puerto Rico, 805 F.3d 322, 349-50 (1st Cir.
2015) (Toruella, J., concurring).
149. See Consumer Bankruptcy Improvements Act, supra note 97; see also
Franklin Cal. Tax-Free Tr., 136 S. Ct. at 1953 n.2 (Sotomayor, J., dissenting).
150. See, e.g., Graham v. Richardson, 403 U.S. 365, 372 (1971) ("[C]lassifications
based on . . . nationality . . . are inherently suspect and subject to close judicial
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Court should be more willing to scrutinize the validity of the 1984
amendments-and should it do so, it would be hard to find such a
discriminatory provision valid under equal protection.
Having reached the conclusion that the 1984 amendment
prohibiting Puerto Rico from authorizing its municipalities to file
for bankruptcy was invalid, petitioners unsuccessfully argued for
an expanded reading of the amendment that excluded Puerto
Rico from Chapter 9 altogether. The petitioners' reading rests on
the canon of construction that every word of a statute should be
given effect. 151 However, under petitioners' interpretation, Puerto
Rico would be the sole U.S. state or territory allowed to enact its
own municipal-bankruptcy scheme. 152 This would be a drastic
and perhaps "absurd 1 53 result and lacks the support of any clear
statement of intent from Congress. 154
A more appropriate
reading would be simply to give no effect to the exclusionary
155
language as it pertains to Puerto Rico.
Therefore, I propose that Puerto Rico should be able to
authorize its municipalities to file for bankruptcy under Chapter
9. To accomplish this, Puerto Rico could either seek a declaratory
judgment to this effect, or simply pass legislation authorizing the
Puerto Rico Electric Power Authority (PREPA) to file for
bankruptcy under Chapter 9. Creditors could be expected to
again quickly challenge the legislation, which would squarely
present to the Court for the first time the question of whether the
1984 amendment's definition of a state is a valid exercise of
congressional authority.

scrutiny.") (citing Takahashi v. Fish & Game Comm'n, 334 U.S. 410, 420 (1948);
United States v. Carolene Prods. Co., 304 U.S. 144, 152-53, 152 n.4 (1938)).
151. See, e.g., Williams v. Taylor, 529 U.S. 362, 404 (2000) ("It is, however, a
cardinal principle of statutory construction that we must 'give effect, if possible, to

every clause and word of a statute."').
152. See Franklin Cal. Tax-Free Tr., 136 S. Ct. at 1946.
153. See Green v. Bock Laundry Mach. Co., 490 U.S. 504, 527 (1989) (Scalia, J.,
concurring) (interpreting a statute to avoid an absurd result).
154. See Whitman v. Am. Trucking Ass'ns, Inc., 531 U.S. 457, 468 (2001) (citing
Food & Drug Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159-60
(2000); MCI Telecomm. Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218, 231 (1994))
("Congress, we have held, does not alter the fundamental details of a regulatory
scheme in vague terms or ancillary provisions-it does not, one might say, hide
elephants in mouseholes.").
155. Congress's authority to legislate differently for the District of Columbia, the
other jurisdiction prohibited from authorizing its municipalities to file for
bankruptcy under Chapter 9 by the 1984 amendment, is beyond the scope of this
Note.
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Accessing Chapter 9 bankruptcy would have a tremendous
effect on Puerto Rico's economy. According to one Puerto Rican
economics professor, Chapter 9 bankruptcy proceedings for
PREPA and Puerto Rico's other distressed utilities could avoid
the fiscal crisis altogether. 156
Municipal bankruptcy would
prevent the interruption of public services, keep Puerto Ricans
employed providing such services, and help stem the flow of
migration away from Puerto Rico. However, this strategy is not
without risk. An unfavorable judgment could result in harsh
precedent giving Congress even more power over the Territories
that it does not have over the States, even as Puerto Rico seems
to be inching closer to statehood. 157
B. THE PUERTO RICO OVERSIGHT, MANAGEMENT, AND
ECONOMIC STABILITY ACT
In response to Puerto Rico's financial crisis, members of
Congress introduced the Puerto Rico Oversight, Management,
and Economic Stability Act (PROMESA) less than a month before
the Supreme Court's ruling. 158 In an effort to avoid a default on
an upcoming debt payment, Congress acted quickly in passing the
bill, and President Obama signed it into law on June 30, 2016.
However, the Act does not address or amend the Federal
Bankruptcy Code. Rather, it creates a Fiscal Control Board that
is not accountable to Puerto Ricans and is empowered to take
drastic action to reduce Puerto Rico's debt by restructuring its
municipal services. 59 It also implements other policies that may
indirectly address Puerto Rico's fiscal crisis, including lowering
the minimum wage for workers under twenty-five years old to
156. See Cueto, supra note 13; see also Story Hinckley, As Deadlines Come and Go,
Puerto Rico's Debt Crisis Grows, USA IPolitics, CHRISTIAN SCI. MONITOR (May 1,
2016), http://www.csmonitor.com/USA/Politics/2016/0501/As-deadlines-come-and-goPuerto-Rico-s-debt-crisis-grows-video (quoting Dr. Cueto) ("[R]egardless of future

side effects of the island's bankruptcy on the overall US economy, the US government
has 'a shared responsibility' on Puerto Rico's crisis .... Not only has the US banned
Puerto Rico's access to federal and local bankruptcy laws that could have
restructured 70 percent of the country's debt, but it has also upheld a marine law
from 1920, the Jones Act, that cripples the country's international trading by
essentially only permitting US ships to enter or leave Puerto Rican ports as all other
foreign vessels are subject to absurdly high customs and import fees.").
157. In 2012, Puerto Ricans voted overwhelmingly for statehood in a referendum
recommended by the President's Task Force on Puerto Rico's Status and enacted by
the Legislative Assembly of Puerto Rico as 2011 P.R. Laws, Act 283.
158. H.R. 5278, 114th Cong. (2016).
159. See Patricia Guadalupe, Here's How PROMESA Aims to Tackle Puerto Rico's
Debt, NBC NEWS (June 30, 2016, 1:39 PM), http://www.nbcnews.com/news/latino/
here-s-how-promesa-aims-tackle-puerto-rico-s-debt-n601741.

2017]Puerto Rico v. Franklin California Tax-Free Trust 203
$4.25 an hour and excluding Puerto Rico from new U.S. Labor
Department regulations governing overtime pay for salaried
workers. 160 Some policies have no clear connection to the fiscal
crisis, such as the provision giving the control board the authority
participation for
to circumvent environmental review and public
161
projects.
infrastructure
and
critical energy
Two of the members appointed to the Board, Jose Ramon
Gonzalez and Carlos M. Garcia, are believed to have generated a
significant amount of Puerto Rico's debt leading up to the
crisis. 162
As former executives of Santander Bank, an
underwriter of $61.2 billion of Puerto Rican bonds, they held top
positions in Puerto Rico's Government Development Bank from
2009-2012, approving underwriting deals with lucrative issuance
fees during the period when the cap on such fees was
by the
suspended. 63 The draconian measures implemented
64
control board quickly sparked protests in Puerto Rico.'
In anticipation of PROMESA, PREPA announced an increase
in electricity rates of 28%, which will be earmarked to pay debt
service on new bonds in order to keep the struggling utility
afloat. 165 Puerto Rico's electricity rates prior to the increase were
"already higher than any state except Hawaii."'166 The result of
the austerity measures imposed under PROMESA will be a
further reduction in the number of government employees and
increased migration to the United States, 1 67 which will only serve
to further reduce the tax base available to Puerto Rico and
perpetuate the debt spiral.
160. See Guadalupe, supra note 159.
161. See id.
162. See HEDGE CLIPPERS, PIRATES OF THE CARIBBEAN: How SANTANDER'S
REVOLVING DOOR WITH PUERTO Rico's DEVELOPMENT BANK EXACERBATED A FISCAL
CATASTROPHE FOR THE PUERTO RICAN PEOPLE 2 (2016), http://hedgeclippers.org/wp-

content/uploads/2016/12/20161025_HedgeClippersReportPR-v3-3.pdf.
163. See id. at 2-3; PUERTO RIcO'S FUTURE, supra note 11, at 4-5.
164. See Protests Erupt in San Juan as Obama Forms Unelected Control Board to
Run Puerto Rico, DEMOCRACY NOW! (Sept. 1, 2016), http://www.democracynow.org/
2016/9//protests.eruptinsan-juanas ("[H]undreds of protesters in Puerto Rico
blocked the street in front of a hotel where bankers and business executives were
gathering for a conference hosted by the Puerto Rico Chamber of Commerce on the
new PROMESA bill, as it's called, the congressional legislation that was passed two
months ago.").
165. See PuertoRico's Payday Loans: The Shocking Story Behind Wall Street's Role
in Debt Crisis, DEMOCRACY Now! (July 15, 2016), https://www.democracynow.org/
2016/7/15/puerto-ricos-payday-loans-nearly-islands.
166. Id.
167. Id.
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PROMESA is yet another step in the 'business-as-usual'
168
colonial treatment" of Puerto Rico endorsed by the courts.
Several other methods of addressing the crisis were available to
Congress, including amending the Bankruptcy Code and
restoring tax incentives to encourage private investment and
stimulate the economy. 16 9 One group of scholars has suggested
that Puerto Rico could independently seek a negotiated
settlement with its general obligation bondholders by utilizing
provisions of its Civil Code, which are similar to existing
provisions found in the Louisiana Civil Code.1 7 ° Not utilizing
Chapter 9 bankruptcy for Puerto Rico's distressed municipalities
also has its disadvantages: PROMESA has "significant
differences" from Chapter 9, so creditors cannot utilize their
familiarity and experience with Chapter 9 in settlement
negotiations under PROMESA. 71 Further, because PROMESA
contains "novel and unfamiliar" provisions, any disputes in its
interpretation would pose new legal questions and require
judicial resolution, which ultimately will prolong the negotiation
process and the time it takes for relief to reach Puerto Rico's
residents.1 72 But by passing one of the most draconian options
available to address the fiscal crisis, Congress has indicated that
it has no intention of respecting the growing consensus of Puerto
Ricans clamoring for statehood.

168. See Puerto Rico v. Franklin California Tax-Free Trust, 805 F.3d 322, 355 (1st
Cir. 2015) (Toruella, J., concurring).
169. See Greenburg & Ekins, supra note 10. While these authors argue that the
tax incentive led to the fiscal crisis, I would argue that it was removing the incentive
that precipitated the crisis.
170. FELIX ADEN, RYAN ALEXANDER BERGER, & SIGURDUR K. TRYGGVASON, A
PROPOSED SOLUTION: UTILIZING PUERTO RIco's CIVIL CODE TO ADDRESS PUERTO

RICO'S DEBT CRISIS 3 (2016), https://papers.ssrn.comlsol3/DataIntegrity-Notice
.cfm?abid=2764380 ("Our proposal involves a two-step process to help effectuate a
negotiated settlement between Puerto Rico and its General Obligation bondholders
('creditors') in order to afford Puerto Rico some relief from its staggering debts. The
first step utilizes provisions of the PRCC to bring the creditors to the bargaining
table to negotiate a settlement, and the second step addresses the issue of the
holdout creditor by applying the concept of joint creditorship. This proposal finds
further support in the Louisiana Civil Code, which had similar provisions on its
books despite federal bankruptcy law applying to it.").
171. See Lorraine S. McGowen, The Impact of PROMESA on Creditors (Aug. 10,
2016),
https://orrick.com/Insights/2016/08/The-Impact-of-PROMESA-on-Creditors
("As a consequence, over the next weeks and months, bondholders and other
creditors will be poring over this novel and unfamiliar act to understand how
PROMESA will affect them. Ultimately, it may be left to the courts to interpret and
determine their rights.").
172. See id.
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CONCLUSION
Bankruptcy under Chapter 9 is not as favorable to Puerto
Rico's municipalities as the procedures created by the Recovery
Act. According to one attorney who specializes in restructuring,
the Recovery Act "omits several key provisions that are favorable
and protective of creditors' rights. 17 3 PROMESA, on the other
hand, will result in drastic cuts to services and austerity
measures with devastating impacts on Puerto Rico's residents.
Those with means will continue the stream of migration to the
United States, reducing Puerto Rico's ability to recover from the
crisis, while those left behind will suffer under increasingly harsh
conditions. The Supreme Court could have allowed Puerto Rico
access to Chapter 9 bankruptcy and afforded democratic
oversight of the process to the Commonwealth. Instead, the
Court has reaffirmed Puerto Rico's status as the oldest colony in
the world.

Perry T. Graham

173.

McGowen, supra note 9, at 461.
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