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T

HE object of a landowner in leasing his land for mineral
exploration is to receive a return in the form of rents or
royalties. Since "delay rentals"' are usually nominal, or at
least not comparable to what the landowner would receive if
oil or gas were discovered on his land in paying quantities, his
principal object is to secure the drilling of wells on his land. If
he had his way, he would include in the lease an express agreement by the lessee to drill one or more exploratory wells within
a stipulated time, an agreement, if oil or gas is found in paying
quantities, to drill a certain number of additional wells within
a stated time, an agreement to drill offset wells to protect the
leased land from drainage by wells on adjoining lands within a
stipulated distance of the leased land, and an agreement to
market the oil or gas after production. But a lease with all
these clauses designed for the protection of the landowner cannot be effected. The lessee will not assume such obligations
because of the many unpredictable circumstances that may arise
during the process of developing the land and which may require
a departure from any set plan of development.
In the earlier leases there was usually some form of express
agreement to drill an exploratory well within a stipulated time
or to commence a well within a stipulated time and prosecute
the drilling with due diligence. In addition to such a clause some
1 Delay rental as the term implies is a periodic payment of money made
by the lessee in an oil and gas lease to keep the lease in force without
drilling a well. See 2 SUMMERS, LAW OF OIL AND GAs (1938) §§ 331, 334337.
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leases contained an agreement to drill additional wells in the
event of the discovery of oil or gas in paying quantities, or to
develop the land fully after such discovery. The modern leases
seldom contain any express agreements to develop the land but,
in the absence of any provision to the contrary in the lease, the
courts usually find an implied obligation to develop. The law
implies these obligations because the principal object of such a
lease is to receive a return in the form of royalties, which purpose cannot be accomplished without production.
It is the purpose of this article to discuss those situations
where the courts find implied obligations to explore the leased
land, to develop it after the discovery of oil or gas in paying
quantities, and to protect it from drainage by wells on adjoining
lands and to discuss the remedies available to the lessor where
such obligations are breached, with particular emphasis on the
Louisiana jurisprudence.
IMPLIED OBLIGATIONS TO DRILL

(a) Implied Obligationto Explore
When the principal consideration of the lease is the promise
of the lessee to pay a royalty consisting of a portion of the oil
or gas produced, the courts usually find an implied obligation to
drill an exploratory well within a reasonable time. 2 The courts'
reasoning in such cases is based on the belief that since the
obligation to pay royalties is the main consideration for the
lease, the parties intended that the land be developed with
reasonable diligence in order that the lessor receive his consideration. 8 The early cases indicate that the courts were influenced
in this view by their conviction that a rule of construction favoring development and preventing delay was for the best interests
of the state. 4 In some jurisdictions the lessees have avoided the
imposition of such obligations upon them by inserting delay
rental clauses in their leases whereby they could pay periodic
rentals in lieu of drilling. Such provisions are either of the
2 SUMMERS, LAW OF OIL AND GAS (1938) § 396.
8 Huggins v. Daley, 99 Fed. 606 (C.C.A. 4th, 1900); Crain v. Pure Oil Co.,
25 F. (2d),824 (C.C.A. 8th, 1928); Payne v. Neuval, 155 Cal. 46, 99
2

Pac. 476 (1908); Monarch Oil, Gas & Coal Co. v. Richardson, 124 Ky.

602, 99 S.W. 668 (1907).
4 Brown v. Vandergrift, 80 Pa. 142 (1875); Munroe v. Armstrong, 96 Pa.
807 (1880); Parish Fork Oil Co. v. Bridgewater Gas Co., 51 W. Va. 583,
42 S. E. 655, 59 L.R.A. 566 (1902).
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"drill or pay" type5 or the "unless" type." In those jurisdictions
which hold that the use of such clauses relieves the lessee of the
obligation to drill, the courts reason that, by using the unless
and drill or pay leases, the parties have expressly contracted
for delay and have thereby negatived any obligation to drill. 7
In other jurisdictions the courts have been unduly impressed
by the principle that oil and gas leases should be construed so
as to promote development and prevent delay. These courts
have held that, notwithstanding the parties have stipulated for
the payment of delay rentals in lieu of drilling, the lessor may
refuse to receive further rental payments and demand the drilling of a test well.8 But an examination of these cases reveals
that the leases were for terms of twenty years, or were no-term
leases whereby the lessees might hold the land indefinitely, or
for a long period of years, purely for speculative purposes and
with no intention of drilling. Under such circumstances, the
courts were justified in reading into those leases an implied
obligation to drill test wells notwithstanding the expressed intention of the parties to permit delay. While the courts of Indiana
and Kentucky apply this rule even to leases for terms of five
years or less, in most jurisdictions the courts refuse to apply
the rule in such cases on the ground that to insert an implied
obligation into a lease notwithstanding the parties' expressed
intention to the contrary is violative of all settled rules of con5 The drill or pay lease was introduced for the purpose of permitting the
lessee to escape the immediate duty of drilling test wells within a limited or reasonable time. It was accompanied by a forfeiture clause for
failure to do either. But this type of lease proved undesirable to the
lessee because the courts held that the forfeiture clause was for the
benefit of the lessor alone and that the lessee was obliged to pay rentals
for the full term of the lease'if he did not drill. 2 SUMMERS, LAW OF OIL
AND GAS (1938) § 334.
6 The unless lease was introduced to permit the lessee to escape the obli-

gation to drill or pay rent after the leased land had been proven valueless for oil and gas purposes by explorations on surrounding lands. 2
SUMMERS, LAW OF OIL AND GAS (1938)

§ 337.

7 Rose v. Lanyon Zinc Co., 68 Kan. 126, 74 Pac. 625 (1903); Thompson

v. Christie, 138 Pa. 230, 20 Atl. 934, 11 L.R.A. 236 (1890); Link v.
States Oil Corp., 229 S.W. 693 (Tex. Civ. App. 1921).
8 Consumers Gas Trust Co. v. Littler, 162 Ind. 320, 70 N.E. 363 (1904);
Monarch Oil, Gas & Coal Co. v. Richardson, 124 Ky. 602, 99 S.W. 668
(1907); Lowther Oil Co. v. Miller-Sibley Oil Co., 53 W. Va. 501, 44 S.E.

433, 97 Am. St. Rep. 1027 (1903); Wilson v. Reserve Gas Co., 78 W.Va.
329, 88 S.E. 1075 (1916).
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struction of contracts and an unjustifiable interference with the
power to contract. 9
The Supreme Court of Louisiana has never recognized the
implied obligation to explore. Only two cases have arisen which
involved a consideration of that doctrine. In Nabors v. Producers' Oil Company ° the company had drilled one unsuccessful
well on a large area of more than nine hundred acres and had
begun a second well on the day the suit was filed, two months
after abandonment of operations on the first well. The lessor
sought to have the lease annulled for breach of an implied obligation to "drill more than one well on such a vast area of land...
to properly explore and develop the land for oil and gas." The
court held that there was no implied obligation to drill any additional wells because that doctrine is applicable only after the
discovery of oil or gas in paying quantities. The court relied
on a passage from Thornton on Oil and Gas" which dealt with
the situation where exploratory drilling has revealed the presence of oil or gas in paying quantities in which case an implied
obligation arises to drill such additional wells as may be necessary to develop the land reasonably. Thus the court was correct
in saying that the doctrine had no application to the case under
consideration, but the court erred in suggesting that there was
no implied obligation to drill exploratory wells under the Louisiana law. The Civil Code provides that one of the obligations of
a lessee is "to enjoy the thing leased as a good administrator,
according to the use for which it was intended by the lease"' 12
and it is the established jurisprudence of Louisiana that mineral
leases will be construed as leases and the codal provisions applicable to ordinary leases will be applied to mineral leases wherever they are pertinent.' 3 In the absence of any provision in
the lease indicating a contrary intent, it is hard to conceive of
the parties to a mineral lease having any other intent than that
the land should be explored for its mineral possibilities and developqd with reasonable diligence in the event of the discovery
of oil or gas in paying quantities. Be that as it may, the holding
9 2 SUMMERS, LAW OF.OIL AND GAS (1938) § 397.
10 140 La. 985, 74 So. 527 (1917).
11 See 1 THORNTON, OIL AND GAS (5th ed. 1932) § 157.
12 ART. 2710, LA. CIVIL CODE (1870).
13 Spence v. Lucas, 138 La. 763, 70 So. 796 (1915) ; Logan v. State Gravel
Co., 158La. 105, 103 So. 526 (1925); Gulf Refining Co. of Louisiana v.
Glassell, 186 La. 190, 171 So. 846 (1936); Smith v. Tullos, 195 La. 400,
196 So. 912 (1940).
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of the court in the Nabors case was correct because the parties
had expressly negatived any obligation to drill exploratory wells
by including in the lease a provision giving the lessee the right
to keep the lease in force for three years without doing any drilling by paying a handsome annual delay rental. Furthermore,
the operations of the oil company constituted reasonable exploration in view of the fact that the two months delay which elapsed
before a second well was commenced was utilized by the oil
company in attempting to make the first well produce. In
Smith v. Tullos 14 the court was again called upon to cancel a
lease for breach of an implied obligation to drill a second exploratory well, the first having been unsuccessful. The court refused
to cancel the lease because the parties had in effect agreed that
the lessee was not obligated to drill a second exploratory well
in the event the first proved unsuccessful. The lease had been
executed on a printed lease form containing a provision for drilling other wells in case the first should be unsuccessful. But it
was agreed that this provision and the provision for postponing
the drilling of the first well should be deleted from the contract.
The court held that the agreement of the parties, to delete the
provision requiring the lessee to drill other wells if the first
well should prove unsuccessful, was tantamount to an agreement
that there should be no implied obligation to drill any additional
wells. This is in accord with the established jurisprudence that
an implied obligation in a contract cannot exist when there is
an agreement that there shall be no such obligation.15 Thus in
both of the above cases the expressed obligations of the parties
excluded any implied obligations to drill exploratory wells. If
the case should arise where the principal consideration of the
lease appears to be the payment of royalties contingent upon
production and there is no provision negativing the existence of
an implied obligation to drill, the court should recognize the
doctrine that the lessee is impliedly bound to drill a test well
within a reasonable time, in view of Article 2710 of the Code
and the established policy of the court to apply the lease articles
of the Code to mineral leases.' 6 Such a case is not likely to
arise because the modern lease forms invariably contain pro195 La. 400, 196 So. 912 (1940).
15 Willis v. Melville, 19 La. Ann. 13 (1867); Mazureau & Hennen v. Morgan, 25 La. Ann. 281 (1873); Smith v. Tullos, 195 La. 400, 196 So. 912
(1940).
16 See cases cited supra note 13.
14
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visions permitting the lessee to keep the lease in force by the
17
payment of delay rentals in lieu of drilling.
(b) Implied Obligation to Develop
Some of the earlier leases contained express agreements for
the drilling of a specific number of wells on the leased premises
after the discovery of oil or gas in paying quantities.' s They
varied greatly as to the particularity with which they specified
the number of wells, their depth, time of drilling and location.
The principal problem for the courts in those cases was to interpret the express contracts the parties had made for themselves. In other cases the lessee agreed merely to develop the
land with reasonable diligence. 19 Although the obligation to
develop is express, the court's problem is complicated by the
consideration of what is reasonable and diligent development
under all the facts and circumstances. In many cases the lease
does not contain any express obligation to develop. In such cases
the courts have held that there is an implied duty on the part
of the lessee to develop the premises reasonably and diligently
after oil or gas has been discovered on the leased premises in
paying quantities. 20 This implied obligation resembles the implied obligation to explore in that both originated from the
royalty-as-consideration argument, 21 and the so-called policy
favoring development. 22 It differs from the implied obligation
to explore in that it cannot be implied until the leased land is
23
shown to contain oil or gas in paying quantities.
The Supreme Court of Louisiana has long recognized the
existence of an implied obligation to drill sufficient additional
wells to develop the premises reasonably after the discovery of
oil or gas in paying quantities. 24 The source of this obligation
17 See DAGGErr, MINERAL RIGHTS (1939) Appendix B.
18 2 SUMMERS, LAW OF OIL AND GAS (1938) §§ 393, 414.
'9 Ibid.

§§ 398, 414.

20

2 SUMMERS, LAW OF OIL AND GAS (1938)

21

22

See cases cited supra note 3.
See cases cited supra note 4.

23

Comment (1939) 27 CAL. L. Rnv. 314.

24

Brown v. Producers' Oil Co., 134 La.o672, 64 So. 674 (1914); Caddo Oil
& Mining Co. v. Producers' Oil Co., 134 La. 701, 64 So. 684 (1914);
Nabors v. Producers' Oil Co., 140 La. 985, 74 So. 527, L.R.A. 1917 D 1115
(1917); Green v. Standard
Lieber v. Ouachita Natural
(1922); Ardis v. Texas Co.,
Payne, 156 La. 791, 101 So.

Oil Co., 146 La. 935, 84 So. 211 (1920);
Gas & Oil Co., 153 La. 160, 95 So. 538
155 La. 790, 99 So. 600 (1924); Pipes v.
144 (1924); Stubbs v. Imperial Oil & Gas
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has been variously stated to be Article 2710 of the Code, 25 Thornton on Oil and Gas, 26 and the public policy which frowns on
putting property out of commerce.27 In view of the policy of the
court to apply the codal articles on lease to mineral leases it is
submitted that the proper source of the obligation is Article
2710 in which the duty of a lessee is defined. While the question of the expediency of further development of the leased
premises by the drilling of additional wells is to be determined
primarily by the lessee, who must incur the expense of drilling
and the risk of loss of his money in the event the drilling is
unsuccessful, the ultimate determination of that question rests
with the court.2 8 The test applied by the court is what would
be reasonably expected of operators of ordinary prudence having regard to the interests of both lessor and lessee. 29 Reasonable diligence is a question of fact in each case 0 and what is
done to develop one tract of land cannot establish a standard
of reasonable development for another tract.3 1
Products Co., 164 La. 689, 114 So. 595 (1927) Hiller v. Humphreys Carbon Co., 165 La. 370, 115 So. 623 (1928); McCoy v. State Line Oil &
Gas Co., 175 La. 231, 143,So. 58 (1932).
25 Brown v. Producers' Oil Co., 134 La. 672, 679, 64 So. 674, 677 (1914).
26 Caddo Oil & Mining Co. v. Produpers' Oil Co., 134 La. 701, 64 So. 684
(1914).
27 Hutchinson v. Atlas.Oil Co., 148 La. 540, 553, 87 So. 265, 270 (1921).
28 Caddo Oil & Mining C,6. v. Producers' Oil Co., 134, La. 701, 64 So. 684
(1914) ; Prince v. Standard Oil Co., 147 La. 283, 84 So. 657 (1920).
29 Prince v. Standard Oil Co., 147 La. 283, 84 So. 65? (1920); Stubbs v.
Imperial Oil & Gas Products Co., 164 La. 689, 114 So. 595 (1927) ; Doiron
v. Calcasieu Oil Co., 172 La. 553, 134 So. 742 (1931). In the first cited
case, in discussing the lessee's duties the court said: "The defendant
(lessee) cannot deal with the leased premises of plaintiffs (lessors) so
-as to serve its own peculiar and selfish interests exclusively, unmindful
of its obligation to the source from which -its tauthority is derived. Its
duty was to promote the mutual advantage and profit of the lessor; and,
to excuse the operator, its judgment must Conform to that judgment generally exercised by other operators under similar circumstances and conditions, and in view of the real purpose and intention of the parties when
entering into the agreement."
30 Stubbs v. Imperial Oil & Gas Products Co., 164 La. 689, 114 So. 595
(1927). In Ardis v. Texas Co., 155 La. 790, 99 So. 600 (1924) the lease
covered two tracts of land separated by a railroad track. The court refused to, cancel the lease as to the tract lying west of the railroad even
though no wells were drilled thereon because the lessee had drilled seventeen wells on the east tract and the closer the drilling approached to the
west tract, the less productive the wells were.
31 Doiron v. Calcasieu Oil Co., 172 La. 553, 134 So. 742 (1931).

LOYOLA LAW REVIEW

[Vol. I

The Supreme Court of Louisiana does not recognize the
existence of an implied obligation to develop the premises reasonably after the discovery of oil or gas in .paying quantities where
the lessee has paid an adequate cash bonus for the privilege of
In McCle'ndon v. Busch-Everett Cormpany8 3 the
drilling.8 2
lessee paid a cash bonus of $300 for the privilege of exploiting
the lessor's land for oil or gas. The lease was of the unless type
which could be kept in force by the lessee without drilling by
payment of a cash bonus or rental. The lease provided for the
payment of a one-eighth royalty on oil and $100 per year for
each producing gas well. It was further provided that the completion of a well should operate as full liquidation of all rentals
for the remainder of the term of the lease which was stipulated
to be for twenty-five years from the date of the discovery of oil or
gas and as much longer as oil or gas was produced in paying
quantities. The lessee drilled one successful gas well but refused
to accede to the lessor's demands to drill additional wells whereupon the lessor sued to have the lease cancelled for breach of
the implied obligation to develop the premises reasonably.
The court refused to cancel the lease on the ground that an
obligation to develop the land reasonably after the discovery of
oil or gas in paying quantities exists only when the principal
consideration for the lease is the payment of royalties. The court
said such an obligation could not be read into the lease where
the parties had expressly contracted for the payment of an
adequate cash bonus for the privilege of exploiting the land.
In other words, the court held that for the paltry sum of $112
per year the lessee could hold the land under lease and keep it
from being developed for twenty-five years or more, if it suited
the lessee's convenience.
This doctrine was reaffirmed in the case of McCoy v. State
Line Oil & Gas Company34 where a similar lease icontract was
involved. It is submitted that this result is not only contrary
to the intent of the parties but ignores the duty imposed on
32

McClendon v. Busch-Everett Co., 138 La. 722, 70 So. 781 (1916); McCoy
v. State Line Oil & Gas Co., 175 La. 231, 143 So. 58 (1932).

38 138 La. 722, 70 So. 781 (1916).
84

175 La. 231, 143 So. 58 (1932). In this case the lessee paid a cash bonus

of $4,480 and could keep the lease in force for five years without drilling by paying an annual delay rental of $256. The lease also provided
that the drilling of a well exempted the lessee from the payment of
rentals for the balance of the term which was for five years and as long
thereafter as oil or gas was produced in paying quantities.
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the lessee by Article 2710 of the Code.3 5 Since it was stipulated
that the drilling of a well dispensed with the payment of rentals
for the balance of the term, it is manifest that the lessor intended
to rely on the payment of royalty for his remuneration from
the lease after the cessation of delay rental payments. This construction is substantiated by the provision in the lease that the
cash bonus "covers not only the privilege to the date when said
first rental is payable, as aforesaid, but also the lessee's option
of extending the period as aforesaid and any other rights conferred." The most logical interpretation of the lease contract
in the McCoy case is that the parties provided the cash bonus
as consideration for the privilege of drilling and provided an
additional annual remuneration for the lessee in the form of
delay rentals which were to be supplanted by the payment of
royalty after the drilling of a test well revealed the presence of
oil or gas in paying quantities.
(c) Implied Obligation to Protect from Drainage
While the modern oil and gas lease very often contains a provision requiring the lessee to protect the leased land from drainage by drilling wells to offset productive wells on adjacent
lands, many leases do not contain any provisions requiring the
lessee to protect the leased land from drainage. In such cases
the courts uniformly hold that in the absence of an express
agreement to drill protection wells, the law implies such a duty.36
The basis of this duty is the inability of the lessor to protect his
oil reservoir during the term of the lease. 37 The duty of the
lessee is to prevent substantial drainage through the exercise
of reasonable care and diligence. This does not require him to
drill an offset well for every well drilled on adjacent lands, but
merely where the wells on adjacent lands are draining substantial amounts of oil or gas from the leased land.3 8 While there
is some authority for the proposition that there is no implied
obligation to drill offset wells unless oil or gas has been found
in paying quantities on both the leased premises and the adjoining land, 39 the better rule and the weight of authority is that
35 ART.

2710,

LA. CIVIL CODE

(1870).

36 2 SUMMERS, LAW OF OIL AND GAS (1938) § 399.
37 Carper v. United Fuel Gas Co., 78 W.Va. 433, 89

S.E. 12, L.R.A. 1917

A 171 (1916).
38
39

Eastern Oil Co. v. Beatty, 71 Okla. 275, 177 Pac. 104 (1918). See also
2 SUMMERS, LAW OF OIL AND GAS (1938) § 414.
Comment (1939) 27 CAL. L. REV. 314.
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the obligation exists if a reasonably prudent operator would
have thought that substantial drainage was taking place and
would have drilled offset wells to protect the leased premises and
recover its fair share of the oil or gas in the common reservoir.
As in the case of the implied obligation to develop the premises
reasonably after the discovery of oil or gas in paying quantities
the test is one of reasonable diligence and the question whether
the lessee has met the required degree of diligence rests ultimately with the courts.
The lessee has not been able to escape this implied obligation
by the use of the "drill or pay" and the "unless" drilling and rental clauses. The courts hold uniformly that such express provisions for delay do not negative the existence of an implied obligation to protect the leased premises from drainage. 40 The courts
reason that the purpose of the delay rental provisions is to provide
for delay in drilling, and not to permit the destruction of the
value of the leased premises through drainage by wells on other
lands. Most courts refuse to enforce this implied obligation
unless the lessor refuses a tender of the rentals and gives the
lessee unequivocal notice to drill the necessary offset wells. 41 In
other words, an acceptance of delay rental with knowledge of a
breach of the implied obligation to drill an offset well operates
as a waiver of the right to enforce the obligation during the
period for which the rental was received. However, in Arkansas
and Texas, the courts enforce the obligation notwithstanding the
acceptance of the stipulated delay rentals by the lessor with
knowledge of the drainage. 42 It is submitted that these decisions
ignore the true intent of the parties and permit the lessor to take
an unfair and unwarranted advantage of the lessee.
The Supreme Court of Louisiana has never been called upon
to decide the question whether the lessee is impliedly obligated
to drill offset wells in the absence of any express provision requiring the lessee to protect the leased premises from drainage
by wells on adjacent lands. In Doiron v. Calcasieu Oil Company" the court, by way of dicta, said that the lessee ought not
40

2 SUMMERS, LAw OF OIL AND GAS (1938) § 399.

41

Ibid.

42

Blair v. Clear Creek Oil & Gas Co., 148 Ark. 301, 230 S.W. 286, 19 A.L.R.
430 (1921); Texas Co. v. Ramsower, 10 S.W. (2d) 537 (Tex. Com. App.
1928).
172 La. 553, 134 So. 742 (1931). In this case the lease contained an express agreement by the lessee to drill an offset well whenever a producing oil well was brought in on adjacent land within 200 feet of the

43
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to be required to drill an offset well unless drainage is physically
possible, thus intimating that in a proper case it would recognize the existence of an implied obligation to protect the leased
premises against drainage. In Lindow v. Southern Carbon Company44 the Federal District Court for the Western District of
Louisiana, observing that the Supreme Court of Louisiana had
never squarely considered the question, held that the lessee was
under an implied obligation to protect the leased premises from
drainage by wells on adjacent lands. The court based its decision upon its conviction that the main purpose of a mineral lease
is to produce the minerals "in as large quantities and as expeditiously as possible" to the end that the lessor may receive his
just share thereof. The court further held that since the parties
had expressly contracted for the payment of delay rentals in
lieu of drilling, the lessor should not be permitted to annul the
lease or recover damages for breach of this implied obligation
without first demanding that the lessee drill the necessary protection wells before the expiration of the current term for which
delay rental has been accepted and refusing thereafter to accept
rentals for further delay. This doctrine is eminently fair and
equitable to both the lessor and the lessee and should be recognized by the Louisiana Supreme Court as an embodiment of the
proper concept of the lessee's duties under Article 2710.
REMEDIES

Admitting the existence of an implied obligation to drill
exploratory, development, or protective wells, the question arises
as to the remedies available to the lessor for a breach thereof.
No attempt will be made to discuss those cases where the lease
contains an express forfeiture clause or where the lease automatically terminates by its own terms. 45 Theoretically three

44
45

leased premises. The court refused to enforce the obligation because there
was no evidence of any producing wells on the adjacent land.
5 F. Supp. 818 (W.D. La. 1932). In accord see Thomason v. United Gas
Public Service Co., 20 F. Supp. 598 (W.D. La. 1937).
There are three situations where the lease automatically terminates by
its own terms: (1) where the unless drilling clause is used, the lease
automatically terminates if the lessee fails to drill or pay the stipulated
delay rental within the time fixed by the lease; (2) where the lease is
for a definite term of years and as long thereafter as oil or gas is produced in paying quantities or drilling operations conducted on the land,
the lease terminates automatically at the end of the definite term, if
the lessee is not producing in paying quantities at the end of the definite term or engaged in drilling operations; (3) where the same term
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remedies are available to the lessor, where the lessee breaches the
namely, specific performlease contract by a failure to drill,
8
ance, 46 damages,

47

4
and rescission.

(a) Specific Performance
Generally speaking, a court of equity will grant a decree of
specific performance where a contract has been breached if the
recovery of damages would not be an adequate remedy and if the
enforcement of the decree would not be too impractical. 49 An
obligation to drill an oil or gas well is, in its very nature, one
which cannot be enforced by a decree of specific performance.
The drilling of an oil or gas well involves the application of a
high degree of skill and engineering knowledge and requires
constant supervision. Surely, no court could supervise the performance of such a contract. The courts have recognized this
fact and no court has ever granted an outright decree of specific
performance of an obligation to drill an oil or gas well. 50 This
remedy has been sought by the lessor in only two cases in Louisiana, to the writer's knowledge, and in neither case did the
court grant the relief sought nor discuss the feasibility of enforcing such a decree. 51 In two other cases, where the lessor
did not ask for specific performance, the court unequivocally
stated that it could not grant such relief because an agreement
to drill a well for oil or gas was, in its very nature, one which
the courts had no means of enforcing.5 2 This statement is in
clause is used the lease likewise terminates automatically after the expiration of the definite term if oil or gas ceases to be produced in paying quantities. See 2 SUMMERS, LAW OF OIL AND GAS (1938) § 431.
46 5 WILLISTON, CONTRACTS (rev. ed. 1937) § 1418; RESTATEMENT, CONTRACTS (1932) § 358; ART. 1926, LA. CIVIL CODE (1870).
47 5 WILLISTON, CONTRACTS (rev. ed. 1937) § 1338; RESTATEMENT, CONTRACTS (1932) § 327; ART. 1926, LA. CIVIL CODE (1870).
48 5 WILLISTON, CONTRACTS (rev. ed. 1937) § 1455; ART. 1926, LA. CIVIL
CODE (1870).
49 5 WILLISTON, CONTRACTS (rev. ed. 1937) § 1418.
50 2 SUMMERS, LAW OF OIL AND GAS (1938) § 533.
51 Hart v. Standard Oil Co., 146 La. 885, 84 So. 169 (1920); Stubbs v.
Imperial Oil & Gas Products Co., 164 La. 689, 114 So. 595 (1927). In
the last cited case, the court without any discussion granted a decree
ordering the defendant to drill one more well within a reasonable time
in default of which the lease would be cancelled. The practical effect of
this decree was to cancel the lease if the lessee did not comply with the
implied obligation to drill within a reasonable time.
52

Caddo Oil & Mining Co. v. Producers' Oil Co., 134 La. 701, 64 So. 684.
(1914); Fite v. Miller, 192 La. 229, 187 So. 650 (1939).
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accord with the general rule that specific performance will not
be granted where the court cannot readily enforce its decree.
(b) Damages
The usual remedy for breach of contract is an action for the
recovery of compensatory damages. 53 This is the remedy usually sought by the lessor for breach of an implied obligation to
drill an oil or gas well. With the possible exception of Louisiana
the courts of all the oil and gas producing states permit the
recovery of damages for breach of the implied obligation to
drill. 54 The courts'have had considerable difficulty with the
matter of proof of the breach of the duty, as well as of the
amount of damage incurred by the lessor. It is very difficult
for the lessor to prove with any degree of certainty the breach
of an implied obligation to drill or the amount of damages suffered as a result of the breach. Consequently, the courts have
had to rely largely upon the opinions of experienced and qualified operators and geologists. There are many cases where the
lessor was denied a recovery in damages not because that was
not the proper remedy but because he failed to prove his damqge
or the amount thereof to the satisfaction of the court. 55 This
difficulty in the matter of proof is what led the Supreme Court
of Louisiana in an early case involving the breach of an implied
obligation to develop reasonably to say, "that action (for the
' 56
recovery of damages) also is impractical.
There are four views as to the proper measure of damages
for the breach of an implied obligation to drill an exploratory
well. They are (a) the reasonable cost of drilling the well, (b)
the value of the rents and royalties-which would have been
received by the lessor, if the well had been drilled, (c) the loss
in the market value of a lease for oil and gas on the lessor's
land resulting from a failure to drill, and (d) the amount that
a reasonably prudent person in the same position as the lessor
would have contributed to the cost of the well in return for the
geological information which the drilling would have disclosed
to him. 57
53 5 WILLISTON, CONTRACTS (rev. ed. 1937)
54 2 SUMMERS, LAW OF OIL AND GAS (1938)

§§ 1338,
§ 433.

1454.

See the cases cited in 2 SUMMERS, LAW OF OIL AND GAS (1938) § 433.
56 Caddo Oil & Mining Co. v. Producers' Oil Co., 134 La. 701, 708, 64 So.
55

684, 687 (1914).
57 2 SUMMERS, LAW OF OIL AND GAS (1938)

§

434.
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The well cost rule, which represents the weight of authority,
is based upon the principle, "that if A employs B to do an act
upon A's land and pays him for it, B cannot escape the payment
of damages for nonperformance of the act by showing that the
performance of the act would not have resulted in benefit to A,
or -that it might have been detrimental to him. '58 This rule
seems to be the most logical and equitable because the amount
of damages may be readily ascertained with reasonable exactness and it gives the lessor the reasonable value of the performance due by the lessee. The question whether an action for the
recovery of damages is the proper remedy for breach of an
implied obligation to drill an exploratory well and the related
question of the measure of damages have never been presented
to the Supreme Court- of Louisiana. This is probably due to the
fact that the court has refused to recognize the existence of an
implied obligation to drill an exploratory well. 59 In the recent
case of Fite v. Miller,0 involving the breach of an express obligation to drill an exploratory well, the court held that in accordance
with Article 1934 of the Louisiana Civil Code, the lessor was
entitled to recover damages for (1) the loss he sustained and
(2) the profits of which he was deprived by the breach of the
contract. The lessor failed to prove with that degree of certainty required by law the alleged profits of which he was deprived by the lessee's failure to drill the well and the court
accordingly limited the lessor's recovery to the loss which he had
sustained, namely the loss of the right to have the well drilled.
The court said that the measure of damages for the loss of this
right was "the amount of money that it would have cost the
defendant to drill the well when he should have done so."
It was contended by the defendant that the plaintiff could
not prove that he had sustained any loss by defendant's failure
to drill a well because there was no assurance that if the well
had been drilled it would have been a producer. The court's
answer to this contention was that the plaintiff had paid a valuable consideration for the defendant's promise to drill and, therefore, was entitled to the value of the performance due by the
defendant whether or not the plaintiff received any benefit
therefrom. Thus the court established the doctrine that an
§ 434.
Nabors v. Producers' Oil Co., 140 La. 985, 74 So. 527 (1917); Smith v.
Tullos, 195 La. 400, 196 So. 912 (1940).
200 So. 285, 288 (La. 1941),

58 2 SUMMERS, LAW OF OIL AND GAS (1938)
59
60
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action for the recovery of damages is the proper remedy for
breach of an express obligation to drill an exploratory well and
that the measure of damages is (1) the loss sustained by the
lessor, that is, the reasonable cost of drilling the well, plus (2)
the profits of which he was deprived, presumably the value of
the royalties which the lessor would have received if the well
had been drilled and had been successful. It is questionable
whether the lessor can prove successfully a loss of profits in the
absence of drainage by wells on adjacent lands. Admitting the
existence of an implied obligation to drill an exploratory well,
it is submitted that the court should accord the lessor the same
remedy because, where an obligation is breached, the remedy
available to the obligee should be the same whether the obligation is expressed or implied.
The measure of damages in most jurisdictions, for the breach
of the implied obligation to drill development or protection wells,
is the amount of royalty the lessor would have received if the
wells had been drilled. 61 As in the case of the breach of the
implied obligation to drill an exploratory well the principal difficulty in the application of this rule is in the matter of proof of
the amount of damage suffered by the lessor. This rule is not
entirely satisfactory because, except in the case where there has
been a loss by drainage, it permits the lessor to enrich himself
at the expense of the lessee. Thus the lessor can recover the
amount of royalty he would have received if the well had been
drilled and had been successful and later on, if the lease is still
in force, he will again receive this royalty under the terms of
the lease unless a court of equity will relieve him of paying the
royalties which he has paid once in the form of damages.6 2 If
the lease has terminated, the lessor still has his oil and gas in
the land, or at least the right to explore for and reduce it to
possession. This objection to the royalty rule was recognized in
a West Virginia case 683 in which it was suggested that the interest
on the value of the royalty more nearly approximates the true
measure of damages. Nor is the interest-on-royalty rule entirely
satisfactory because it leads to a multiplicity of suits as the
61
62

2 SUMMERS, LAW OF OIL AND GAS (1938) § 435.
This remedy has been suggested to relieve the harshness of the rule.
See the cases cited in 2 SUMMERS, LAW OF OIL AND GAS (1938) § 435,

n. 61.
63

Grass v. Big Creek Development Co., 75 W.Va. 719, 84 S.E. 750, L.R.A.
1915 E 1057 (1915).
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interest accrues and, if the well is never drilled, the damages
4
might exceed the value of the royalty.
In the first case involving an action for damages for breach
of the implied obligation to drill sufficient development and
protection wells the Louisiana Supreme Court intimated that
an action for the recovery of damages was the proper remedy
for the breach of such an obligation but refused to permit
recovery because the amount of damages was not proved with
that degree of certainty required by law. 65 In a case decided
less than four months later the court, by way of dicta, stated
that such a remedy was impractical. 6 This dicta has been adhered to until the present day in suits for the recovery of damages for breach of implied obligations to drill in oil and gas
leases. The court reasons that such damages, by the very nature
of the undertaking, are not susceptible of proof. In McCoy v.
State Line Oil & Gas Company67 the latest decision involving
this question, the court said, "It would be utterly impossible to
estimate, by any kind of calculation, the loss which a lessor
might have sustained, or to be sure whether the lessor has sustained a loss, by the failure of the lessee to drill more wells
than he did in fact drill, under an oil and gas lease." This doctrine was recently followed by the Fifth Circuit Court of Appeals,
embracing Louisiana, in a case involving an action for damages
for failure to drill protection wells.6 8 No drilling had taken place
on the leased premises and the court stated that the lessor's sole
remedy in such a case was to sue for cancellation of the lease.
But in an earlier case, involving an action for damages for failure to drill protection wells after the discovery of gas on the
leased premises, the same court stated that the Louisiana cases
did not establish a rule of local law and that the recovery of
damages was the proper remedy in such a case.6 9
64

65
66

See 2 SUMMERS, LAw OF OIL AND GAS (1938) § 435.
Brown v. Producers' Oil Co., 134 La. 672, 64 So. 674 (1914).
Caddo Oil & Mining Co. v. Producers' Oil Co., 134 La. 701, 64 So. 684
(1914).

175 La. 231, 233, 143 So. 58, 59 (1932).
Thomason v. United.Gas Public Service Co., 98 F. (2d) 526 (C.C.A. 5th,
1938).
69 Roberts v. United Carbon Co., 78 F. (2d) 39, 42 (C. C. A. 5th, 1935). In
this case the court said: "Increasing knowledge and experience are likely
to develop more certainty touching drainage by adjacent wells. In the

67
08

case of gas, reduction of pressure is under Boyles' Law a direct measure

of loss of gas. If a tract is by location and production shown to be like
those around it and is denied production while surrounding wells corn-
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Until recently, the Louisiana court followed the same line of
reasoning in actions for damages against an adjoining landowner for the tortious waste of oil or gas in the common reservoir.7 0 But in McCoy v. Arkansas Natural Gas Company7l the
Louisiana Supreme Court recognized the fact that a landowner
may suffer damage to the mineral value of his land by the tortious act of a neighbor and that in such a case the proper remedy
was an action for damages for the loss sustained. And in the
recent case of Fite v. Miller 72 the court held that the proper
remedy for breach of a contract to drill an oil well was an action
in damages. These two decisions are in accord with the provisions of the Civil Code establishing the recovery of damages
73
as one of the 'remedies for breach of an obligation "to do."
It is submitted that the Louisiana Supreme Court should recognize this principle of the Civil Code in cases involving the breach
of the implied obligations to drill exploratory, development and
protecton wells, and permit the recovery of damages in such
cases. And the measure of damages in such cases should be
(1) the loss sustained by the lessor, namely, the cost of drilling
the well, and (2) the profits of which he was deprived, namely,
the amount of royalty which he would have received if the well
.had been drilled. In the application of this rule, the first item
of damages could be easily and definitely ascertained. The second item of damages is more difficult of ascertainment but in
the light of, modern engineering knowledge it could be proved
with reasonable certainty. Probably the second item of damage
should not be recognized except in cases of drainage because in
all other cases the oil or gas is presumably still in the ground
subject to capture by the lessor and to permit him to recover
damages for loss of the royalty on oil and gas which has not
pletely exhaust the oil and gas, there would seem no want of certainty
in concluding that this tract if used as it ought to have been would have
produced proportionately according to its size. Whether in any case
damages can be proven depends on circumstances; and especially when
exhaustion is near their amount need not necessarily rest on guesswork
but may be logically inferred from what has happened on other tracts
similarly situated. The remedy by damages thus appears to be more
easily applied when that by injunction or cancellation because of the
progress of exhaustion would be too late."
70 Louisiana Gas & Fuel Co. v. White Bros., 157 La. 728, 103 So. 23 (1925);
McCoy v. Arkansas Natural Gas Co., 175 La. 487, 143 So. 383 (1932).
71 184 La. 101, 165 So. 632 (1936).
72 200 So. 285 (La. 1941).
73

ARTs. 1926, 1934, LA. CIVIL CODE (1870).
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been removed from the land would be to permit him to enrich
himself at the expense of the lessee.
(c) Rescission or Cancellation
The courts in all the principal oil and gas producing states
will decree the total or partial cancellation of leases for breach
of the implied obligations to drill exploratory, development or
protection wells notwithstanding the absence from the lease of
an express forfeiture clause. The decisions in the various states
are not harmonious and do not always reveal clearly the legal
theory upon which the courts have based their decrees. 74 There
are four generally accepted theories upon which the courts pro75
ceed in decreeing a total or partial cancellation of the lease.
The first is the theory of abandonment which is recognized in
all the oil and gas producing states. It is based on the common
law doctrine of abandonment of easements or other incorporeal
or nonpossessory interests in land.7 6 This theory is usually
applied in those cases where the lessee, by continued breaches of
the implied obligations to drill exploratory, development or protection wells, has indicated an intention to abandon the lease.
Although abandonment is ordinarily a question of fact, it may
be determined as a matter of law where the facts are undisputed. The second theory is that the implied obligations to drill
exploratory, development or protection wells are conditions by
implication for the breach of which the lessor may declare a
forfeiture and secure enforcement thereof in a court of equity
by a decree of cancellation. 77 Under this theory, known as the
theory of implied forfeiture, the courts find, not only an implied
obligation to drill, but also a forfeiture provision for breach
thereof. The third theory is that the lessor's legal remedies for
breach of the implied obligations to drill are inadequate and
therefore a court of equity may decree a total or partial cancellation of the lease.7 8 The fourth theory is that where the lessee
is knowingly draining the oil or gas from the lessor's land by
74 2 SUMMERS, LAW OF OIL AND GAS (1938)
75 2 SUMMERS, LAW OF OIL AND GAS (1938)

§§

453-510.

§ 453.
76 Under the common law doctrine of abandonment an easement or other
incorporeal interest in land is terminated by abandonment thereof, by
which is meant that a period of nonuser, together with other circumstances, may, as showing an intention to make no further use of it,
terminate the interest. 3 TIFFANY, REAL PROPRTY (3d ed. 1939) § 825.
77 3 SUMMERs, LAW OF OIL AND GAS (1938) § 453.
78

Ibid.
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wells on adjoining lands, and refuses to drill a protection well
on the lessor's land, he has committed a fraud against the lessee
which will furnish a basis for cancellation by a court of equity. 9
The policy underlying all these theories is that since the payment of royalties is the principal consideration for the lease the
lessee should develop the land for oil and gas to enable the lessor
to receive the royalties, or the lease should be terminated.80
The Louisiana court is in accord with the courts in the other
oil and gas producing states in permitting a rescission or cancellation of the lease for breach of the implied obligations to drill
development and protection wells, notwithstanding the lease contains no express forfeiture clause. Contrary to the courts in
the other states, the Louisiana Supreme Court has refused to
recognize an implied obligation to drill exploratory wells and
consequently refuses to cancel a lease for failure to drill an
exploratory well in the absence of an express agreement to
drill.8 ' The Louisiana decisions, like many of the decisions in
the other states, do not always indicate clearly upon what theory
the court proceeded in decreeing a cancellation. In the early
cases8 2 the court used the theory of abandonment without discussing the elements of abandonment or citing any authorities.
This theory was mentioned in later cases8 but the court in these
cases devoted most of its time to a discussion of the breach of
the implied obligation to drill and it is difficult to determine4
8
just what theory the decisions rested on. In at least one case
the court relied to some extent on the theory of implied forfeiture
as indicated by its quotation of a passage from Thornton on
Oil and Gas85 setting forth that theory. In the latest cases 88 on
the subject, the court apparently relied on the theory of fraudulen drainage as the basis for a decree of cancellation. And in
79 3 SUMMEaS, LAW OF OIL AND GAS (1938) §§ 453, 455, 458.
80 3 SUMMERS, LAW OF OIL AND GAs (1938) § 453.
81 Nabors v. Producers' Oil Co., 140 La. 935, 74 So. 527 (1917);
82

Smith v.

Tullos, 195 La. 400, 196 So. 912 (1940).
Brown v. Producers' Oil Co., 134 La. 672, 64 So. 674 (1914); Caddo Oil

& Mining Co. v. Producers' Oil Co., 134 La. 701, 64 So. 684 (1914).
Green v. Standard Oil Co., 146 La. 935, 84 So. 211 (1920) ; Hutchinson
v. Atlas Oil Co., 148 La. 540, 87 So. 265 (1921).
84 Pipes v. Payne, 156 La. 791, 101 So. 144 (1924).
85 See 2 THORNTON, OIL AND GAS (5th ed. 1932) § 277.
86 Swope v. Holmes, 169 La. 17, 124 So. 131 (1929); Doiron v. Calcasieu
83

Oil Co., 172 La. 553, 134 So. 742 (1931). In the latter case the court
refused to decree a cancellation because there was no evidence of any

fraud.
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one case 8T the court rendered an alternative decree of specific
performance or cancellation. Perhaps in all these cases the
court had in mind the inadequacy of a suit for the recovery
of damages. 88
It is submitted that the common law doctrine of abandonment has no place in the law of Louisiana. It is the common law
equivalent of the civil law doctrine that servitudes and other
real rights may be lost by prescription, that is, by nonuse for a
period of ten years.8 9 Both the doctrines of abandonment and
loss by prescription are limited in their application to interests
in reality. Since a mineral lease is a personal right and not a
real right in Louisiana,90 neither the common law theory of abandonment nor the civil law doctrine of loss by prescription can
form the basis of a decree for cancellation of the lease for breach
of the implied obligations to drill exploratory, development or
protection wells. Furthermore it is not necessary for the Louisiana court to rely on any of the other common law theories
as the basis for a decree of cancellation of the lease for failure
to drill. As pointed out previously the Supreme Court of Louisiana is committed to the policy of applying the codal articles
on lease to mineral leases and Article 2729 of the Code expressly
provides that a lease may be dissolved if the lessee breaches his
obligations. 9 1 Thus the court need not look beyond the Civil
Code for authority to decree a cancellation of a mineral lease
for breach of an implied obligation to drill.
Before the lessor can obtain a cancellation of the lease in
Louisiana for breach of an implied obligation to drill, he must
put the lessee in default.9 2 Space does not permit more than a
87

Stubbs v. Imperial Oil & Gas Products Co., 164 La. 689, 114 So. 595

(1927).
88 The Louisiana Supreme Court refuses to permit the recovery of damages

89

for breach of an implied obligation to drill. See Caddo Oil & Mining Co.
v. Producers' Oil Co., 134 La. 701, 64 So. 684 (1914) and McCoy v. State
Line Oil & Gas Co., 175 La. 231, 143 So. 58 (1932).
ARTs. 789, 3529, 3446, LA. CIVIL CODE (1870).

90 See cases cited supra note 13.
91 ART. 2729, LA. CIVIL CODE (1870).

92 Pipes v. Payne, 156 La. 791, 101 So. 144 (1924); Hiller v. Humphreys

Carbon Co., 165 La. 370, 115 So. 623 (1928) ; Temple v. Lindsay, 182 La.
22, 161 So. 8 (1935); Brown v. Sugar Creek Syndicate, 195 La. 865, 197
So. 583 (1940). But see contra Kyle v. Wadley, 24 F. Supp. 884 (W.D.
La. 1938).
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brief statement of the rules of putting in default.98 To put in
default is merely to demand of the debtor that he perform his
contract.9 4 The object of putting in default is to give the creditor time to perform before being sued for damages or for a
dissolution of the contract.95 Putting in default is a prerequisite
to the rescission of a contract.9 6 Thus in order to have a contract rescinded for a breach thereof the creditor must first put
the debtor in default, except in the following cases: (1) when
the debtor is put in default by the terms of the contract as when
it provides that the party, failing to comply, should be deemed
to be in default by the mere act of his failure, 97 (2) when the
debtor is put in default by the operation of law as where the law
declares the breach of the contract to be equivalent to a default, 98
(3) when the debtor actively breaches the contract by doing
something inconsistent with the obligation which the contract
embodies, 99. (4) when the thing to be done was of such a nature
that it could only be done within a certain time, which has
elapsed, or under certain circumstances, which no longer exist, 10 0
or (5) when the putting in default would be a vain and useless
act, as where the debtor has previously refused to comply with
his obligation or has acknowledged his inability to perform. 10 1
The creditor may put the debtor in default at or after the time
stipulated for performance by demanding that the contract be
performed. This demand may be made by (1) the commencement of a suit, (2) by a demand in writing, (3) by a protest
made by a notary public, or (4) by a verbal requisition made in
0 2
the presence of two witnesses.
The Louisiana Supreme Court has applied these rules to cases
involving actions to cancel oil and gas leases for breach of the
93 For a discussion of the doctrine of default see Monroe, The Implied

94

Resolutory Condition for Non-Performance of a Contract (1938) 12
TULANE L. REV. 508, 513-525.
Taylor v. Chase, 18 La. 91 (1841); Watson v. Feibel, 139 La. 375, 71
So. 585 (1916).
Watson v. Feibel, 139 La. 375, 71 So. 585 (1916).

95
98 ART. 1912, LA. CIVIL CODE (1870).
97 ART. 1911 (1),
98 ART. 1911 (3),

LA. CIVIL CODE (1870).

LA. CIVIL CODE (1870). An illustration of this is ART.

2899, LA. CIVIL CODE (1870).
99

ART. 1931, LA. CIVIL CODE (1870).

100 ART. 1933 (1), LA. CIVIL CODE (1870).

101 Watson v. Feibel, 139 La. 375, 71 So. 585 (1916)
therein.
102 ART. 1911 (2), LA. CIVIL CoDE (1870).
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implied obligations to drill development or protection wells. Thus
where the lessor files suit without first making a demand on the
lessee to drill the necessary wells and giving him a reasonable
time within which to do so the court will refuse to cancel the
lease, even though the evidence clearly establishes a breach of
the contract, 10 3 unless the lessee has refused to drill, in which
case a putting in default would have been an idle ceremony, 04 or
unless the lessee has been put in default by the terms of the
lease. 0 5
At the beginning of the discussion of rescission or cancellation as a remedy for the breach of the implied obligation to
drill it was stated that in such cases the courts will decree a
total or partial cancellation of the lease. Offhand one would
think that where the court grants a partial cancellation of the
lease, it must necessarily have found that the implied obligation
to drill was divisible. But an examination of the cases 0 6 shows
that the courts, with but few exceptions, regard the implied
obligations to drill exploratory, development or protection wells
as indivisible. It is said that the lessee's duties extend to the
leased premises as a whole and not to portions thereof. Consequently, the lessee's duty is not altered by any division the lessor
or tlje lessee may choose to make of their interests in the lease
by way of assignment. 10 7 Nor is it altered by the fact that there
are several joint lessors of noncontiguous tracts of land. 0 8 In
those cases where the decree of partial cancellation is based on
the theory of abandonment it makes no difference whether the
implied obligation to drill is regarded as divisible or indivisible.
The decree of cancellation is based on the theory that the lessee
has voluntarily relinquished a portion of his interest in the
103 Pipes v. Payne, 156 La. 791, 101 So. 144 (1924); Hiller v. Humphreys

Carbon Co., 165 La. 370, 115 So. 623- (1928); Temple v. Lindsay, 182 La.
22, 161 So. 8 (1935); Brown v. Sugar Creek Syndicate, 195 La. 865, 197
So. 583 (1940).
104 Stubbs v. Imperial Oil & Gas Products Co., 164 La. 689, 114 So. 595
(1927).
105 Texala Oil & Gas Co. v. Caddo Mineral Lands Co., 152 La. 549, 93 So.
788 (1922). In this case the lease provided that failure to drill a well
within a stipulated time "shall terminate this lease and the same shall
become null and void."
106 See the cases discussed in 3 SuMMFRs, LAW OF OIL AND GAS (1938) §
107

513.
3 SUMMERS, LAW OF OIL AND GAS (1938)

108

Ibid.

§§ 512, 513.
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lease. 10 9 In those cases where the decree of partial cancellation
is based on the theory of implied forfeiture or the theory of
inadequacy of the legal remedies the court could cancel the
entire lease but saves the lessee the developed portion out of
equitable considerations, 110 and not because the implied obligation to drill is divisible.
Louisiana is in accord with the other oil and gas producing
states in classifying the implied obligations to drill exploratory,
development and protection wells as indivisible. In Murray v.
112
Barnhart"'the court, relying on Article 2109 of the Civil Code,
held that an express obligation to drill was indivisible in its
nature. The doctrine was followed in several later cases involving the breach of implied obligations to develop. 11 . In these
cases the court refused to cancel the leases as to the undeveloped
portions of the leased premises because it regarded the implied
obligation to drill as indivisible. In Stubbs v. Imperial Oil & Gas
Products Company 1 4 the court rendered an alternative decree
ordering the lease to be cancelled "except as to the ten acres
immediately around the producing well" unless the lessee drilled
another well within a reasonable time. This case cannot be
regarded as altering the established rule that the obligation is
indivisible because the court did not discuss the question of
divisibility and apparently excepted the ten acres around the well
purely out of equitable considerations.
The doctrine of implied obligations in oil and gas leases, 115
along with the much criticized "rule of capture" 116 has been
109 Ibid.
110 3 SUMMERS, LAW OF OIL AND GAS (1938) § 513.
111 117 La. 1023, 42 So. 489 (1906).
112 Article 2109 of the Louisiana Civil Code provides: "The obligation is
indivisible, though the thing or the fact which is the object of it, be by
its nature divisible, if the light, in which it is considered in the obligation, does not admit of its being partially excluded."

113 Cochran v. Gulf Refining Co., 139 La. 1010, 72 So. 718 (1916); Nabors
v. Producers' Oil Co., 140 La. 985, 74 So. 527 (1917); Nabors Oil & Gas
Co. v. McCormick, 145 La. 88, 81 So. 766 (1919); North Central Texas
Oil Co. v. Gulf Refining Co., 159 La. 403, 105 So. 411 (1925).
114 164 La. 689, 693, 114 So. 595, 596 (1927).
"15 Summers, The Modern Theory and Practical Application of Statutes
for the Conservation of Oil and Gas (1938) 13 TULANE L. REv. 1, 5.
116 Ely, The Conservation of Oil (1938) 51 HARV. L. REv. 1209. The rule
of capture may be stated as follows: "The owner of a tract of land
acquires title to the oil or gas which he produces from wells drilled
thereon, though it may be proved that part of such oil or gas migrated
from adjoining lands." Hardwicke, The Rule of Capture and Its Appli-
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blamed for the staggering waste in the development of the
nation's oil fields. 1 7 It has been advocated that the policy favoring development which forms the basis for the doctrine of implied obligations be discarded in favor of a policy favoring conservation in view of the estimated domestic shortage of oil in
the very near future."" It is submitted that the courts can do
much towards advancing the cause of conservation, without completely ignoring the manifest intentions of the parties to an oil
and gas lease by adjusting their concepts of reasonable develupment to fit the newly discovered physical and economic facts of
oil and gas.
cations as Applied to Oil and Gas (1935) 13 TEx. L. Ray. 391, 393. The
objection to the rule is that it causes a great deal of unnecessary drilling,
resulting in economic and physical waste.
117 By efficient control of the reservoir energy, as much as 90 per cent of
the oil contained in the reservoir may be lifted to the surface without the
aid of pumping. On the other hand unrestricted production, resulting in
the dissipation of the reservoir energy, has left as much as 90 per cent
of the oil permanently sealed in the reservoir. See Ely, The Conservation
of Oil (1938) 51 HARv. L. Ray. 1209, 1220.
118 Ely, The Conservation of Oil (1938) 51 HARV. L. Ray. 1209.

