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Stay-At-Home: Stay-At-Home: 
By Mitchell F. Crusto

Coronavirus and Its Impact on the Right to Intrastate Travel

Signs in Jackson Square in New Orleans urging residents to socially distance and stay at least six feet away from others. Signs in Jackson Square in New Orleans urging residents to socially distance and stay at least six feet away from others. Photo by Barbara Baldwin.Photo by Barbara Baldwin.
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On March 11, 2020, Louisiana 
Gov. John Bel Edwards de-
clared a statewide Public 
Health Emergency1 in re-

sponse to the coronavirus (COVID-19) 
pandemic.2 Just 10 days later, he issued a 
statewide stay-at-home order for “all in-
dividuals within the state of Louisiana” 
(hereinafter Order) “to protect the health 
and safety of the public, to mitigate the 
impact of the virus, and to disrupt its 
spread.”3 As authority for the Order, the 
Governor cited a Louisiana state statute, 
which provides, “During a state of pub-
lic health emergency, . . . the governor 
may . . . control ingress and egress to 
and from a disaster area, the movement 
of persons within the area, and the oc-
cupancy of premises therein” (emphasis 
added).4 

This article analyzes whether Gov. 
Edwards’s Order negatively impacts the 
right of persons to travel within the state 
of Louisiana, “the right to intrastate 
travel.”5 Parenthetically, it recognizes 
that there are also issues relative to in-
terstate travel,6 and it acts as a thought-
ful guide as the government contem-
plates travel restrictions. 

Do We Need an “Emergency 
Constitution”?

An “emergency constitution” re-
fers to a scholarly debate on whether 
civil liberties should be suspended in 
times of emergency.7 The question of 
an emergency constitution was raised 
during the Hurricane Katrina crisis.8 
Facing the government’s response to 
the COVID-19 pandemic, the question 
should be revisited: Should there be an 
emergency constitution that suspends 
civil liberties during emergencies?

In assessing the constitutionality of 
Gov. Edwards’s stay-at-home Order, it 
must be determined whether there is a 
constitutional right to intrastate travel. 
If such a right exists, we can evaluate 
how the Order stacks up against a con-
stitutional standard. If there is a consti-
tutional violation, we can ask whether 
it is permissible to suspend rights under 
the concept of an emergency constitu-
tion.   

A Fundamental/
Constitutional Right to 

Intrastate Travel?

First, it is helpful to provide an over-
view of the constitutionality of the “right 
to travel” in general. Over the years, the 
U.S. Supreme Court has stated that the 
right to travel is fundamental, but has 
viewed this in many different ways, de-
pending on the context of the case.9 In 
doing so, the Court has not provided a 
broad-based, all-encompassing, compre-
hensive right to travel.10 While many of 
the Court’s decisions related to the right 
to travel apply to legal issues that are rel-
evant to the COVID-19 pandemic, sev-
eral are outside the scope of this article. 

Does a Person Have the Right to 
Travel Among States?

The Supreme Court has stated on 
several occasions that there is a fun-
damental right to interstate travel.11 In 
Saenz v. Roe,12 Justice John Paul Stevens, 
writing for the majority, stated that the 
Constitution protects three aspects of 
interstate travel: 1) the right to enter one 
state and to leave another (historically pro-
tected in the Articles of Confederation); 
2) the right to be treated as a welcomed 
visitor, rather than a hostile stranger (pro-
tected by the Privileges and Immunities 
Clause in Article IV, §2); and 3) the right 
for permanent residents in a state to be 
treated equally to native-born citizens 
(protected by the 14th Amendment’s 
Privileges and Immunities Clause).13 
Further, in Shapiro v. Thompson,14 the 
Court recognized that both the nature of 
the Federal Union and the constitutional 
concept of personal liberty require that 
all citizens have an unfettered right to 
travel through the “length and breadth of 
our land uninhibited by statutes, rules, or 
regulations which unreasonably burden 
or restrict this movement.”15 

Does a Person Have the Right to 
Travel Within a State?

One might logically conclude that 
the right to interstate travel implies or 
requires the right to intrastate travel. 
However, the Supreme Court has not 
clearly stated this. In Bray v. Alexandria 

Women’s Health Clinic,16 the Court con-
sidered whether anti-abortion protesters 
who obstructed abortion clinics violated 
the Civil Rights Act of 1871 by conspir-
ing to deprive women seeking abortions 
of their right to interstate travel. The 
Court concluded that the activities of 
Operation Rescue only restricted intra-
state travel, noting that “intrastate travel 
is devoid of constitutional protection.”17 
Some note that “the Supreme Court has 
expressly declined to rule on [the intra-
state travel] issue, although in Bray, the 
Court indicated that the right [to travel] 
may be confined solely to interstate trav-
el.”18

Thus, the Supreme Court has never 
expressly declared that intrastate travel 
is a fundamental right,19 leaving the issue 
to interpretation by the federal Circuit 
Courts.20 Some Circuit Courts contend 
that the rights to interstate and intrastate 
travel are so interrelated that the constitu-
tional source applies to both.21 However, 
others have rejected this conclusion.22 
This split in case law leaves open the 
question: Is the right to intrastate travel 
a fundamental or constitutional right? It 
has been suggested that, for various legal 
and policy reasons, the answer should be, 
“yes.”23

One Circuit Court presented a com-
prehensive analysis of Supreme Court 
travel-related cases and made a compel-
ling argument for a fundamental right to 
intrastate travel.24 The 3rd Circuit, in Lutz 
v. York, held that the Due Process Clause 
established a fundamental substantive 
due process right to localized intrastate 
travel. In Lutz, the plaintiffs challenged 
a city ordinance outlawing “cruising,” on 
the grounds that such a statute violated 
their constitutional right to travel. Stating 
that “dicta from the recent [Supreme 
Court] travel cases is largely unhelpful 
on this score,” the 3rd Circuit discussed 
several justifications for the right to travel 
precedent and noted that a “right of local-
ized intrastate movement” could only de-
rive from the Due Process Clause of the 
Constitution.25 Adopting Justice Scalia’s 
“narrowest” concept of substantive due 
process advanced in Michael H. v. Gerald 
D.,26 the 3rd Circuit concluded that “the 
right to move freely about one’s neigh-
borhood or town, even by automobile,  
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is indeed” a substantive due process 
right.27 However, the 5th Circuit drew a 
different conclusion in the context of a 
state of emergency. 

Does a Person Have the Right to 
Travel Within a State During an 
Emergency? 

Relative to its response to the 
COVID-19 pandemic, the government 
can learn a lot from its response to 
Hurricane Katrina in 2005. One key case, 
Dickerson v. City of Gretna,28 speaks to 
the right to travel during an emergen-
cy following the controversial City of 
Gretna Police Department’s barricade 
of the Crescent City Connection Bridge. 
That barricade denied pedestrians the 
ability to comply with a mandatory evac-
uation order to leave the flooding of New 
Orleans during Katrina.29 Hundreds of 
those who were denied the right to travel 
sued the City of Gretna in federal district 
court, claiming, inter alia, a violation of 
their constitutional rights to travel from 
New Orleans to a neighboring parish. 
The District Court denied this claim, not-
ing that the U.S. Supreme Court had not 
decided whether the Constitution pro-
tects a right to intrastate travel30 and rely-
ing on the U.S. 5th Circuit’s decision in 
Wright v. City of Jackson.31 The plaintiffs 
appealed this interim ruling to the 5th 
Circuit, which upheld it. 

As noted, the Dickerson court relied 
on Wright v. City of Jackson, which af-
firmed the dismissal of Jackson, Miss., 
firefighters’ complaint that the city’s 
residency requirement abridged their 
fundamental right to intrastate travel. 
The Wright court stated that “nothing 
in Shapiro or any of its progeny stands 
for the proposition that there is a funda-
mental constitutional ‘right to commute’ 
which would cause the compelling gov-
ernment purpose test in Shapiro to ap-
ply.”32 Through a narrow interpretation 
of the right to travel, the 5th Circuit, in 
both Wright and Dickerson, effectively 
rejected the claim that there was a con-
stitutionally protected right to intrastate 
travel.

In summary, within the jurisdic-
tion of the U.S. 5th Circuit (Louisiana, 
Mississippi and Texas), there is no right 
to travel within a given state. The 5th 

Circuit’s decisions reference a lack of 
any Supreme Court decision expressly 
providing for a right to intrastate travel. 
Although this is a reasonable, principled 
approach in use of precedent, some 
would argue that it is illogical; clearly, 
past Supreme Court decisions have im-
plied that there is a right to intrastate trav-
el. It would have been just as correct for 
the 5th Circuit to read between the lines, 
to err on the side of finding such a right, 
as did the 3rd Circuit.33 

Yet, the 5th Circuit’s opinions deny-
ing a right to intrastate travel are not 
conclusive. That authority is in the hands 
of the Supreme Court. Until that Court 
decides one way or another, one within 
the state of Louisiana must assess the 
Order from the current 5th Circuit deci-
sions denying a fundamental or constitu-
tional right to intrastate travel. However, 
if the Supreme Court were to decide that 
this is a constitutional right, then Gov. 
Edwards’s Order would have to meet a 
rational-basis test.34 

The Constitutionality of 
Louisiana’s Stay-at-Home 

Order

Does Gov. Edwards’s Order violate 
the U.S. Constitution? To answer this 
question, we will conduct two lines of 
analysis: the first using the 5th Circuit’s 
interpretation that there is no right to in-
trastate travel, and the second using the 
proposition that such a right does exist. 
Under the first line of analysis, in light of 
the 5th Circuit decisions, the Governor’s 
Order has a low constitutional hurdle to 
overcome. If there is no right to intra-
state travel, the Order is valid and does 
not violate the U.S. Constitution.  

Under the second line of analysis, 
the Governor’s Order must meet ratio-
nal-basis scrutiny.35 We must ask: Is the 
Order, along with its underlying statu-
tory authority, tailored to achieve its 
stated goal to address a public health 
crisis, with minimal impact on people’s 
right to intrastate travel? The enabling 
statute leaves room for concern due to 
its breadth: during a public health emer-
gency, the Governor is authorized to 
control “ingress and egress to and from 

a disaster area, the movement of persons 
within the area, and the occupancy of 
premises therein”36 (emphasis added). 
This language is open-ended and could 
be interpreted to apply to all movement, 
including that for protected purposes, 
such as travel to attend worship or to ex-
ercise the right to vote. Further, the term 
“persons” is not specifically defined in 
this part of the statute. If the restric-
tion applied to emergency, health and 
public safety personnel, it would defeat 
the stated purpose of the Order, which 
is to protect public health and safety. 
Additionally, the statute might apply 
to citizens of other states, which might 
violate the right to interstate travel.37 
Therefore, the enabling authority ap-
pears to be constitutionally suspect. 

However, in light of the state’s need 
to address public health and safety, we 
must consider: Does the Order itself 
violate the right to intrastate travel? 
Under the rational-basis test, the first 
question is this: is the scope of the Order 
too broad, when it expressly applies 
to “all individuals within the state of 
Louisiana”? The Order might run afoul 
of the protected right to interstate trav-
el, as it restricts the ability of citizens of 
states other than Louisiana to travel to 
their home state or to other states, un-
der the Privileges and Immunities and 
Commerce Clauses.38 

This leads to the second question un-
der the rational-basis test: Is the Order 
too restrictive, so as to absolutely pro-
hibit travel by everyone? In its language, 
the Order does not violate constitutional 
rights. Mindful of the need for certain 
classes of persons to perform essential 
tasks, the Order expressly provides a 
notable exception, that is, “unless [a 
person is] performing an essential activ-
ity.”39 An open-ended travel restriction 
reasonably allows for practical excep-
tions and supports compliance with 
rational-basis scrutiny. 

Parenthetically, the Order does not 
speak to the unique challenges that 
vulnerable members of our commu-
nity face. The stay-at-home directive 
is nonsensical to unsheltered, home-
less people who have no place to stay.40 
Further, it does not speak to other at-risk 
populations for whom the Order very 
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likely increases their risk of contracting 
COVID-19, including prisoners who 
generally are not permitted the luxury of 
social distancing41 and undocumented 
immigrants in ICE custody.42

In summary, despite the broad au-
thority provided in the enabling statute, 
Gov. Edwards’s Order meets both the 
5th Circuit standard and the rational-
basis test. The Order is a measured, 
reasonable response to a public health 
emergency. Louisiana’s stay-at-home 
Order meets the rational-basis test: it is 
not an overbroad means to achieve its 
stated purpose, and it provides notable 
exceptions that respect people’s right to 
intrastate travel. By comparison, there 
are other jurisdictions whose travel re-
strictions might come closer to infring-
ing on civil liberties when they are ac-
companied by strict civil and criminal 
penalties.43 

Conclusion

When there is a severe health care 
emergency, as that of the current 
COVID-19 pandemic, the government 
may decide to restrict people’s intra-
state travel as a strategy to save lives 
by controlling the spread of a deadly 
virus. In doing so, the government 
should take careful measures to mini-
mize its infringement and tread lightly, 
mindful of our civil liberties. Gov. John 
Bel Edwards should be commended on 
his administration’s sensitivity to the 
Constitution. Louisiana’s Order is a 
model for the nation. 
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