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LOUISIANA LAW OF EXCEPTIONS

Introduction

The procedural law of Louisiana includes various pleas known
as "exceptions" by which a party defendant can raise objections to
his opponent's pleadings. Historically, pleadings have had several
functions: (1) to give notice of the nature of a claim or defense; (2)
to narrow the issues; and (3) to provide a means for speedy disposi-
tion of frivolous claims or insubstantial defenses.' Exceptions in
Louisiana play an integral role in each of these areas. The broad
purpose of this article is to examine Louisiana's exception articles,
to review the jurisprudence construing them and to contrast them
to motions employed in federal courts.

An exception is a means of defense used by a defendant to
"retard, dismiss, or defeat the demand brought against him.2 It may
be raised in response to a principal or an incidental demand.3 While
it may accompany an answer, an exception does not set forth a
denial or an affirmative defense.' Instead, exceptions are employed
to help identify the real issues in dispute, to insure that proper
procedure is used and to avoid, where possible, specious claims or
defenses.

Within each exception are numerous "objections" which are

1. C. WRIGHT, LAW OF FEDERAL COURTS § 68, p. 283 (2d ed. 1970).
2. LA. CODE Civ. PRO. art. 921 (1960): "An exception is a means of defense, other than

a denial or avoidance of the demand, used by the defendant, whether in the principal or an
incidental action, to retard, dismiss, or defeat the demand brought against him."

3. Id.
4. Id. See also LA. CODE CIv. PRO. ART. 1004 (1960):

The answer shall admit or deny the allegations of fact contained in each paragraph
of the petition, and all such allegations, other than those as to the amount of damages,
are admitted if not denied in the answer. If the defendant is without knowledge or
information sufficient to justify a belief as to the truth of an allegation of fact made
in the petition, he shall so state and this shall have the effect of a denial. Denials shall
fairly meet the substance of the allegations denied. When the defendant intends in
good faith to deny only a part of or to qualify an allegation of fact, he shall admit so
much of it as is true and material and shall deny or qualify the remainder.

LA. CODE CIv. PRO. art. 1005 (1960):
The answer shall set forth affirmatively arbitration and award, assumption of risk,

contributory negligence, discharge in bankruptcy, division, duress, error or mistake,
estoppel, extinguishment of the obligation in any manner, failure of consideration,
fraud, illegality, injury by fellow servant, transaction or compromise, and any other
matter constituting an affirmative defense. If a party has mistakenly designated an
affirmative defense as an incidental demand, or an incidental demand as an affirma-
tive defense, and if justice so requires, the court, on such terms as it may prescribe,
shall treat the pleading as if there had been a proper designation.

Bielkiewicz v. Rudisill, 201 So. 2d 136 (La. App. 3d Cir. 1967).
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used by a party to denominate flaws in the pleadings of his oppo-
nent. While the Louisiana Code of Civil Procedure has eliminated
technical forms of pleadings, ' certain modes of pleading must be
used to raise these objections.' The exception must set forth the
name and surname of the exceptor, state with particularity the
objection urged and the grounds thereof and include a prayer for
relief.' In actual practice, courts frequently require an accompany-
ing memorandum in support of the exception urged, similar to the
practice followed in federal courts.' The exceptor frequently seeks
dismissal of his opponent's cause of action prior to a trial on the
merits. Therefore, courts require a high burden of proof to justify
relief based on such an exception.'

Under the Louisiana Code of Civil Procedure, exceptions and
the objections they include are grouped into three categories: dila-
tory, declinatory and peremptory.'6 The function of the dilatory
exception is to merely retard the progress of the action. The function
of the declinatory exception is to decline the jurisdiction of the
court. However, the function of the peremptory exception is to have
plaintiff's claim declared legally non-existent or barred by effect of
law."

Before exploring in detail each of the three types of exceptions,

5. LA. COiDE CIV. PRO. art. 854 (1960):
No technical forms of pleading are required.
All allegations of fact of the petition, exceptions, or answer shall be simple, con-

cise, and direct, and shall be set forth in numbered paragraphs. As far as practicable,
the contents of each paragraph shall be limited to a single set of circumstances.

6. LA. CODE CIv. PRO. art. 924 (1960):
All exceptions shall comply with Articles 853, 854, and 863, and, whenever applic-

able, with Articles 855 through 861. They shall set forth the name and surname of the

exceptor, shall state with particularity the objections urged and the grounds thereof,
and shall contain a prayer for the relief sought.
7. Id.
8. See Rule '3.6, U.S. Dist. Ct. (E.D. La. 1975); see also Rule 9(2) Civil Dist. Ct., Parish

of Orleans (1974).
9. The usual test to be applied in judging whether an exception of no cause of action

should be sustained is whether "[iln all fairness 'that under no evidence admissible under
the pleading does the plaintiff have a cause of action . . .' in that assuming plaintiff can
prove all of the elements necessary, a writ must issue." Todd v. Tarpon Oil Co., 224 So. 2d

525, 528 (La. App. 3d Cir. 1969).
10. LA. CODE CIv. PRO. art. 922 (1960): "Three exceptions and no others shall be al-

lowed: the declinatory exception, the dilatory exception, and the peremptory exception."
11. LA. CODE CIv. PRO. art. 923 (1960):

The function of the declinatory exception is to decline the jurisdiction of the court,
while the dilatory exception merely retards the progress of the action, but neither
exception tends to defeat the action. The function of the peremptory exception is to
have the plaintiffs action declared legally nonexistent, or barred by effect of law, and

hence this exception tends to dismiss or defeat the action.
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the writer will first discuss several observations concerning the gen-
eral purpose, function and disposition of exceptions.

Construction of Exceptions

Courts respond to the substance of the exception rather than
to the label. In Montague v. Tinker, 12 the defendant entered for the
first time, on appeal, a pleading styled a "peremptory exception of
non-joinder of indispensable parties."' 3 The court dismissed the ex-
ception by stating that the objection was properly a dilatory excep-
tion," which could not be pleaded at that late stage in the proceed-
ings.'" Likewise, when an exception should be used, an attempt to
employ a motion for summary judgment is not proper.'" However, a
motion for summary judgment can be used where it is based on
prescription.'7

12. 201 So. 2d 70 (La. App. 3d Cir. 1967).
13. Peremptory exceptions may be raised for the first time at trial or on appeal. Decli-

natory or dilatory exceptions may not. LA. CODE Civ. PRO. art. 928 (1960):
The declinatory exception and the dilatory exception shall be pleaded prior to

answer or judgment by default. When both exceptions are pleaded, they shall be filed
at the same time, and may be incorporated in the same pleading. When filed at the
same time or in the same pleading, these exceptions need not be pleaded in the
alternative or in a particular order.

The peremptory exception may be pleaded at any stage of the proceeding in the
trial court prior to a submission of the case for a decision.

LA. CODE CIV. PRO. art. 2163 (1960):
The appellate court may consider the peremptory exception filed for the first time

in that court, if pleaded prior to a submission of the case for a decision, and if proof of
the ground of the exception appears of record.

If the ground for the peremptory exception pleaded in the appellate court is pre-
scription, the plaintiff may demand that the case be remanded to the trial court for
trial of the exception.

14. LA. CODE Civ. PRO. art. 926 (1960):
The objections which may be raised through the dilatory exception include, but are not

limited to, the following:
(1) Prematurity;
(2) Want of amicable demand;
(3) Unauthorized use of summary proceeding;
(4) Nonconformity of the petition with any of the requiremnts of Article 891;
(5) Vagueness or ambiguity of the petition;
(6) Lack of procedural capacity;
(7) Improper cumulation of actions, including improper joinder of parties;
(8) Nonjoinder of necessary party; and
(9) Discussion.
All objections which may be raised through the dilatory exception are waived

unless pleaded therein.
15. LA. CODE CIv. PRO. art. 928.
16. Sinclair Oil & Gas Co. v. Delacroix Corp., 235 So. 2d 187 (La. App. 4th Cir. 1970).

See also B-W Acceptance Corp. v. Clarkson, 154 So. 2d 67 (La. App. 4th Cir. 1963).
17. Scott v. Butler Brothers Furniture Co. of Baker, Inc., 315 So. 2d 809 (La. App. 1st

Cir. 1975).
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Amendment of Pleadings Following Exceptions

Even justified exceptions do not always spell permanent relief
for the objecting party. The opportunity to amend pleadings to
remove certain flaws complained of in an exception is generally
available under the Louisiana Code of Civil procedure Article 934."
As noted in the comment following that article, "This article au-
thorizes the trial judge to permit amendment of the petition wher-
ever possible and whenever dismissal of the suit would not be in the
interest of justice."'" This opportunity to amend is liberally con-
strued. In Spell v. Executive Officers and/or Shareholders of P & W
Industries, Inc.,' the trial court sustained an exception of no cause
of action to an executive officer suit for wrongful death where the
widow's petition was deemed vague. However, the appellate court
reversed and held that the petition, though vague, was sufficient to
state a cause of action. The case was remanded to give plaintiff an
opportunity to amend her petition.2'

Dismissal For Failure To Amend

Despite the courts' policy of allowing amendment of pleadings
where possible,2 when a proper exception is raised and the pleader
fails to or is unable to correct the defect, the action can be dis-
missed. Under Article 932, when a declinatory exception is sus-
tained and the pleading is not amended, the action is to be dis-
missed. An exception to this rule exists where the issue involves
improper jurisdiction or venue, wherein the trial court, in the inter-
est of justice, may transfer the action to a proper court. 3 Ordinarily,

18. LA. CODE CIV. PRO. art. 934 (1960):
When the grounds of the objection pleaded by the peremptory exception may be

removed by amendment of the petition, the judgment sustaining the exception shall
order such amendment within the delay allowed by the court. If the grounds of the
objection cannot be so removed, or if plaintiff fails to comply with the order to amend,
the action shall be dismissed.

19. LA. CODE CIV. PRO. art. 934, Official Comment.
20. 316 So. 2d 474 (La. App. 1st Cir. 1975).
21. See also Menard v. Associated Royal Crown Bottling Co., 249 So. 2d 363 (La. App.

4th Cir. 1971).
22. LA. CODE CIv. PRO. art. 934; see Tate, Amendments of Pleadings in Louisiana, 43

Tui.. L. REV. 211, 214 (1969).
23. LA. CODE Civ. PRO. art. 932 (1960):

When the grounds of the objections pleaded in the declinatory exception may be
removed by amendment of the petition or other action of plaintiff, the judgment
sustaining the exception shall order the plaintiff to remove them within the delay
allowed by the court.

If the grounds of the objection cannot be so removed, or if the plaintiff fails to
comply with an order requiring such removal, the action shall be dismissed; except
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the defects set out by a dilatory exception can be corrected. Under
Article 933, when a dilatory exception is raised, the court will only
dismiss the action for failure to amend the pleading within the delay
provided by the court, usually without prejudice." However, when
an objection of prematurity is sustained, the defect cannot be cor-
rected; therefore, the action is dismissed without prejudice.25 Under
Article 934, failure or inability to amend following a proper peremp-
tory exception will result in a dismissal of the action. However,
depending on the circumstances, the dismissal may be without pre-
judice. 7

Timing Of Exceptions And Waiver

Perhaps the most important general consideration in the use of
exceptions in Louisiana is timing, i.e., when to raise objections to
an opponent's pleadings. Article 928 requires that all dilatory and
declinatory exceptions be pleaded prior to answer or judgment by
default." The judgment by default referred to in Article 928 is a
preliminary default rather than the later confirmed judgment of
default. Peremptory exceptions may be pleaded at any time up to
the submission of the case for decision.2" Additionally, the peremp-
tory exception can be raised at the appellate level.'" These restric-
tions on the time for raising exceptions are intended to prevent the

that if it has been brought in a court of improper jurisdiction or venue, the court may
transfer the action to a proper court in the interest of justice.

See McFeeley v. Hargrove, 166 So. 2d 333 (La. App. 1st Cir. 1964).
24. Cheramie v. Rodrigue, 250 So. 2d 514 (La. App. 1st Cir. 1971).
25. Pringle Associated Mortgage Corp. v. Eanes, 211 So. 2d 399 (La. App. 1st Cir. 1968).
26. Trahan v. Travelers Ins. Co., 278 So. 2d 886 (La. App. 1st Cir. 1973).
27. Kilchrist v. Cagle Chevrolet, Inc., 262 So. 2d 802 (La. App. 3d Cir. 1972).
28. LA. CODE CIv. PRO. art. 1001 (1960):

A defendant shall file his answer within fifteen days after service of citation upon
him, except as otherwise provided by law.

When an exception is filed prior to answer and is overruled or referred to the
merits, or is sustained and an amendment of the petition ordered, the answer shall be
filed within ten days after the exception is overruled or referred to the merits, or ten
days after service of the amended petition.

The court may grant additional time for answering.
29. It should be noted that in some Louisiana courts of limited jurisdiction exceptions

must be filed with the answer. See LA. CODE CIv. PRO. arts. 4892 (1960), 4941 (1960) and 4971
(1960).

30. LA. CODE CIv. PRO. art. 928 (1960), Official Comment (a):

Further, under Art. 902, Code of Practice of 1870, the appellate court in its discre-
tion might consider a peremptory exception filed in the appellate court, but was under
no compulsion to do so. Succession of Douglass, 225 La. 65, 72 So. 2d 262 (1954) . . ..

There is no intention to change the rule of the Douglass case.
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practice of "stringing out" the pleading of exceptions by parties as
a delaying tactic in litigation.'

As the jurisprudence indicates, however, those same rules fre-
quently result in a party losing the right to raise an objection."
Thus, an important concept is waiver by a general appearance. An
exception to the personal jurisdiction of a court may be waived by
a "general appearance" of a party entitled to raise the exception.
Article 7 provides some protection in this regard3 by allowing the
party an adequate opportunity to raise the exception of lack of per-
sonal jurisdiction. 4 The threshold issue for the court to determine

31. McMahon, Pleading Under the Proposed New Louisiana Code of Practice, 28 TuL.
L. REV. 217, 223 (1954).

32. Frazer v. Day, 307 So. 2d 733 (La. 1975); Chicago Metallic Corp. v. J. Paul Smith
& Co., Inc., 257 La. 458, 242 So. 2d 578 (1971); Rayborn v. Rayborn, 246 So. 2d 400 (La. App.
1st Cir. 1971), writ refused, 258 La. 775, 247 So. 2d 868 (La. 1971); Davis v. Royal-Globe Ins.
Co., 223 So. 2d 912 (La. App. 4th Cir. 1969), reversed, 257 La. 523, 242 So. 2d 839 (1970),
cert. denied, 403 U.S. 911 (1971).

33. LA. CODE CIV. PRO. art. 7 (1960):
Except as otherwise provided in this article, a party makes a general appearance

which subjects him to the jurisdiction of the court and impliedly waives all objections
thereto when, either personally or through counsel, he seeks therein any relief other
than:

(1) Entry or removal of the name of an attorney as counsel of record;
(2) Extension of time within which to plead;
(3) Security for costs;
(4) Dissolution of an attachment issued on the ground of the nonresidence of the

defendant; or
(5) Dismissal of the action on the ground that the court has no jurisdiction over

the defendant.
This article does not apply to an incompentent defendant who attempts to appear

personally, or to an absent or incompentent defendant who appears through the attor-
ney at law appointed by the court to represent him.

When a defendant files a declinatory exception which includes a prayer for the
dismissal of the action on the ground that the court has no jurisdiction over him, the
pleading of other objections therein, the filing of the dilatory exception therewith, or
the filing of the peremptory exception or an answer therewith when required by law,
does not constitute a general appearance.

34. LA. CODE CIV. PRO. art. 925 (1960):
The objections which may be raised through the declinatory exception include,

but are not limited to, the following:
(1) Insufficiency of citation;
(2) Insufficiency of service of process;
(3) Pendency of another action between the same parties, in the same capacities,

on the same cause of action, and having the same object;
(4) Improper venue;
(5) The court's lack of jurisdiction over the person of defendant; and
(6) The court's lack of jurisdiction over the subject matter of the action.
When two or more of these objections are pleaded in the declinatory exception,

they need not be pleaded in the alternative or in any particular order.
When a defendant makes an appearance, all objections which may be raised

through the declinatory exception, except the court's lack of jurisdiction over the
subject matter of the action, are waived unless pleaded therein.
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is whether the party has restricted himself to contesting only the
jurisdiction of the court. 5 An attempt by a party to employ the
powers of the court in his behalf constitutes a waiver of the excep-
tion to the personal jurisdiction of that court. As the jurisprudence
indicates, this concept has proven to be confusing and of question-
able utility. The problem is one of injecting an unnecessarily techni-
cal aspect into Louisiana's law of pleading.

The judgment by default referred to in Article 928 is a prelimi-
nary default rather than the later confirmed judgment of default.
Once the preliminary default has been entered, the defendant's sole
remedy is a suit to annul the judgment. 6

Exceptions To Waiver Rule

Certain objections arenot waived by a failure to raise an excep-
tion prior to a default judgment. 7 Where the court lacks jurisdiction
over the subject matter at issue, a judgment rendered by that court
is subject to collateral attack in a separate proceeding. The reason-
ing is that such a defect goes to the core of the validity of the
judgment.38 Such an exception can be raised at any time in the
proceedings. Further, where the incapacity of a party defendant is
at issue, the judgment rendered against such defendant may be
annulled." Where a party has not made a general appearance and
has not been properly served, the default judgment rendered against
that defendant may also be annulled." Additionally, where an ac-
tion is brought in a court of improper venue, special venue articles
may apply.4 In those situations, because the venue requirements

35. Stelly v. Quick Mfg. Co., 228 So. 2d 548 (La. App. 3d Cir. 1969), writ refused, 258
La. 767, 247 So. 2d 864, cert. denied, 404 U.S. 957 (1971); see also Forbess v. George Morgan
Pontiac Co., 135 So. 2d 594 (La. App. 2d Cir. 1961).

36. Foster v. Breaux, 263 La. 1112, 270 So. 2d 526 (1972); Dicta Realty Associates v.
Conrad, 230 So. 2d 595 (La. App. 4th Cir. 1970), judgment annulled on other grounds.

37. LA. CODE CIV. PRO. arts. 925 (1960), 928 (1960).
38. Piper v. Olinde Hardware & Supply Co., Inc., 276 So.2d 788 (La. App. 1st Cir. 1973),

writ refused, 288 So. 2d 826 (1974).
39. LA. CODE CIv. PRO. art. 2002(1) (1960):

A final judgment shall be annulled if it is rendered:
(1) Against an incompetent person not represented as required by law; . ...

40. LA. CODE CIV. PRO. art. 2002(2) (1960):
A final judgment shall be annulled if it is rendered:

(2) Against a defendant who has not been served with process as required by law
and who has not entered a general appearance, or against whom a valid judgment by
default has not been taken; . . ..

See Dicta Realty Associates, note 37 supra.
41. LA. CODE CIv. PRO. art. 44 as amended (1961):

An objection to the venue may not be waived prior to the institution of the action.

[Vol. 22:90
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cannot be waived, the judgment rendered in the improper forum
may later be annulled.

In addition, certain objections may be recognized by the court
ex proprio motu. Included in this category are the objections of
nonjoinder of an indispensable party, no cause of action and no right
of action.42

Trials On Exceptions

According to Article 929, all exceptions pleaded before the an-
swer shall be tried in advance of the trial on the merits. The under-
lying philosophy is, of course, that a trial and final disposition of an
exception may end the case and thus eliminate a protracted or
unnecessary trial on the merits. As noted in the comments following
Article 929, however, the trial court does have some discretion.43

Where the court anticipates that the evidence adduced at trial will
be necessary to render a judgment on the exception, the objection
will be referred to the merits."

The venue provided in Articles 2006, 2811, 2812, 3941, 3991, 4031 through 4034,
4541, and 4542 may not be waived.

Except as otherwise provided in this article or by other law, any objection to the
venue, including one based on any article in this Chapter, is waived by the failure of
the defendant to plead the declinatory exception timely as provided in Article 928.
42. LA. CODE CIV. PRO. art. 927 (1960):

The objections which may be raised through the peremptory exception include,
but are not limited to, the following:

(1) Prescription;
(2) Res judicata;
(3) Nonjoinder of an indispensable party;
(4) No cause of action; and
(5) No right of action, or no interest in the plaintiff to institute the suit.
The court cannot supply the objections of prescription and res judicata, which

must be specially pleaded. The non-joinder of an indispensable party, or the failure
to disclose a cause of action or a right or interest in the plaintiff to institute the suit,
may be noticed by either the trial or appellate court of its own motion.

See Pogue v. Ray, 272 So. 2d 454 (La. App. 2d Cir. 1973).
43. LA. CODE CIv. PRO. art. 929 (1960):

The declinatory exception, the dilatory exception, and the peremptory exception
when pleaded before answer, shall be tried and decided in advance of the trial of the
case.

If the peremptory exception has been pleaded in the answer, or subsequently, but
at or prior to the trial of the case, it shall be tried and disposed of on the trial. If the
peremptory exception has been pleaded after the trial of the case, the court may rule
thereon at any time unless the party against whom it has been pleaded desires and is
entitled to introduce evidence thereon. In the latter event, the peremptory exception
shall be tried specially.

See also Official Comments (a) and (b).
44. Shaw v. Garret, 295 So. 2d 897 (La. App. 2d Cir. 1974).
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As the jurisprudence indicates, however, a word of caution is
appropriate. A party raising the dilatory or declinatory exceptions
must insist on a trial and ruling. The failure to do so may constitute
a waiver. 5 The peremptory exception, by contrast, is not waived in
this manner. The court may rule on the exception at any time. The
party against whom the exception is urged may, however, request
an opportunity to introduce evidence on the exception. 6

Appeals Of Rulings On Exceptions

A judgment sustaining an exception ordinarily is not appeala-
ble. The judgment is considered to be interlocutory in nature.47 Un-
less the party can establish that irreparable injury will result, an
appeal is not available.4" However, when a final judgment has been
rendered, the correctness of the interlocutory order may be reviewed
by an appellate court. 9

Likewise, judgments overruling exceptions are interlocutory.
The philosphy of the Code is to favor the resolution of disputes
through trials on the merits. It is presumed to be more equitable for
the complaining party to endure a trial than for the other party to
lose his right of access to the courts.5

The interlocutory issue can be recognized by an appellate court
ex proprio motu.5' In Communication Counseler's Network, Inc. v.
Burger Chef of Louisiana,52 an appeal was brought by the plaintiff
to examine the merits of the trial court's finding of "forum non
conveniens"53 based on the defendant's declinatory exception of

45. Louisiana Power & Light Co. v. City of Houma, 229 So. 2d 202 (La. App. 1st Cir.
1969), writ refused, 254 La. 1165, 229 So. 2d 350 (1969).

46. LA. CODE CIv. PRO. art. 929. Hollingsworth v. General Accident & Life Ins. Corp.,
297 So. 2d 446 (La. App. 3d Cir. 1974).

47. LA. CODE CIv. PRO. art. 2083 (1960): "An appeal may be taken from a final judgment
rendered in causes in which appeals are given by law whether rendered after hearing or by
default, and from an interlocutory judgment which may cause irreparable injury."

48. See also Billeaudeau v. Travelers Ins. Co., 220 So. 2d 119 (La. App. 3d Cir. 1969);
Cambre v. Gerald, 219 So. 2d 572 (La. App. 4th Cir. 1969).

49. Washington v. Flenniken Construction Co., 188 So. 2d 486 (La. App. 3d Cir. 1966).
For the same result dealing with the dilatory exception of prematurity, see Stone v. Stone,
258 So. 2d 404 (La. App. 4th Cir. 1972).

50. Fontenot v. O'Brien, 302 So. 2d 399 (La. App. 1st Cir. 1974).
51. Uniform Rules, Courts of Appeal, Rule VII § 5(c).
52. 291 So. 2d 849 (La. App. 4th Cir. 1974).
53. LA. CODE CIv. PRO. art. 123 (1970):

For the convenience of the parties and the witnesses, in the interest of justice, a
district court upon contradictory motion, or upon the court's own motion after contra-
dictory hearing, may transfer a civil case to another district court where it might have
been brought, provided, however, that no suit brought in the parish of which the

[Vol. 22:90
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improper venue. The appellate court held that the action consti-
tuted an appeal of an interlocutory judgment and dismissed the
appeal.'

The foregoing discussion has covered in general terms Louis-
iana's law of exceptions, its history and underlying legislative intent
as well as certain major concepts and the jurisprudence construing
them. The following section will treat each of the exceptions in
detail, including problems which have been encountered by practi-
tioners and by the courts. The detail with which the objections are
treated varies, primarily in proportion to their importance and the
amount of jurisprudence which has construed them. Following the
discussion of the individual objections is a brief summary of federal
motion practice including comparisons with Louisiana exception
practice. The final portion of this comment will deal with proposed
changes aimed at alleviating some of the problems which have de-
veloped in Louisiana's law of pleading.

Dilatory Exceptions

The primary function of the dilatory exception is to raise objec-
tions to the form of an opponent's pleadings.5 In most situations,
the petition can be modified to correct the flaws set out by the
dilatory exception. As stated in Article 923, the exception usually
causes the delay rather than dismissal of the action. 6 The objections
raised by this article also serve to define the issues and to insure that
the parties are properly before the court to litigate a justiciable
controversy. The following is a discussion of the objections con-
tained in Article 926 and a discussion of the jurisprudence constru-
ing them.

Prematurity

This objection of prematurity is raised to protest an action
which has been brought before it is "ripe." Typically, it arises in
suits involving obligations which, in the exceptor's view, are not yet
due. Failure to properly raise this exception can have serious conse-
quences.

plaintiff is domiciled, and which court is otherwise a court of competent jurisdiction
and proper venue, shall be transferred to any other court pursuant to this article.

54. For a view favoring allowance of the appeal, see Treme v. Doe, 295 So. 2d 8 (La.
App. 4th Cir. 1974), dissent, Lemmon, J.

55. LA. CODE CIv. PRO. art. 926 (1960).
56. LA. CODE CIV. PRO. art. 923 (1960).

1976]
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For example, in Pringle Associated Mortgage Corp. v. Eanes,5"
plaintiff sought to enforce a mortgage note on which the interest
obligation had not matured. On appeal of plaintiff's default judg-
ment, the defendant raised an exception of no right or cause of
action and argued that the note was not yet due and enforceable.
The appellate court denied the exceptions and applied the principle
that where the obligation sued on is presently in existence and the
right to enforce it has not yet accrued, an action to enforce the
obligation can only be contested through the dilatory exception of
prematurity raised in limine litus.5  However, where the obliga-
tion is uncertain or conditional, the proper exception is the peremp-
tory exception of no cause of action2 '

Want of Amicable Demand

If there has been a lack of the amicable demand, the court can
assign costs to the plaintiff. 6 The rationale is that if a party pursues
litigation when a settlement could have been obtained, the defend-
ant should not have to bear the cost of the unnecessary lawsuit.
As a policy matter, the Code of Civil Procedure seeks to encourage
amicable settlements prior to the filing of suits; and the assignment
of costs for failure to make an attempt to settle serves as an incen-
tive.

Unauthorized Use of Summary Proceedings

The use of summary proceedings under the Code of Civil Proce-
dure is an extraordinary process to be used in limited instances
"only where expressly provided by law." 6' The use of summary pro-
ceedings where an exception would be proper is not favored by the
courts. The opposing party is entitled to amend his pleadings to
meet the challenge of the exceptor's objections rather than to have
his suit dismissed by summary proceeding.2 To justify the use of

57. 211 So.2d 399 (La. App. 1st Cir. 1968), writ refused, 252 La. 887, 214 So. 2d 715
(1968).

58. The term "in limine litus" is a carryover from the Louisiana Code of Practice in
which the phrase was used to designate objections which were not raised timely.

59. See also Martin v. Watson, 273 So. 2d 677 (La. App. 1st Cir. 1973).
60. See note 25 supra.
61. LA. CODE CIV. PRO. art. 3781 (1960), Official Comment (a):

Since summary procedure is available only where "expressly provided by law," the
above provision authorizing summary trial in cases involving the extraordinary reme-
dies is necessary.

62. See note 17 supra; Hair v. City of Baton Rouge, 297 So. 2d 451 (La. App. 1st Cir.
1974), writ refused, 300 So. 2d 183 (La. 1974).
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summary proceedings, the moving party must show that irreparable
harm will otherwise occur. 3

Nonconformity Of The Petition

All pleadings under the Code of Civil Procedure must contain
certain minimum features such as statements of the parties, de-
mand, relief sought and facts of the case. Frequently, such details
are of critical importance to the opponent's preparation of his case.
The purpose of this objection is to provide the opposing party with
the means of obtaining notice of what legal issues he will face.
Because the petition which fails to conform with Article 891 is
usually also vague, the jurisprudence construing this particular
objection is scarce. The complaint is raised instead by the objection
of "vagueness." From the standpoint of efficient and orderly admin-
istration of justice, however, reasonably close adherence to forms
and modes of pleading is essential. 4

Vagueness Or Ambiguity Of The Petition

Generally, the object of the exception of vagueness is to allow
the defendant notice of facts sought to be proved to enable him to
prepare his defense. Another objective is to formally identify the
cause of action to avoid its relitigation after the resolution of the
pending suit. Although the defendant cannot demand exactitude of
pleadings, reasonable notice of the plaintiff's claim may be de-
manded. Where the plaintiff's petition is uncertain, vague or indefi-
nite, the dilatory exception of vagueness is proper. Although the
petition may be so vague that it fails to state a cause of action, the
court generally treats such a defect as one of vagueness and allows
the plaintiff to amend his petition.5

Lack Of Procedural Capacity

The objection of lack of procedural capacity applies to com-

63. LA. CODE Civ. PRO. art. 891 (1960):
The petition shall comply with Articles 853, 854, and 863, and, whenever applica-

ble, with Articles 855 through 861. It shall set forth the name, surname, and domicile
of the parties; shall contain a short, clear, and concise statement of the object of the
demand and of the material facts upon which the cause of action is based; and shall
conclude with a prayer for judgment for the relief sought. Relief may be prayed for in
the alternative.

64. Spell v. Executive Officers, Etc., P. & W. Indus., Inc., note 20 supra.
65. Under LA. CODE Civ. PRO. art. 683 (1960), the natural father would not be a proper

party plaintiff. Davis at 119, note 33 supra; Nicosia V. Guillory, 322 So. 2d 129 (La. 1975).
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plaints both of the incapacity of the plaintiff and the incapacity of
the defendant. In both situations, this objection, like all dilatory
objections, must be raised in limine.

An additional safeguard is provided to protect parties without
adequate defenses. Under Article 2002 a final judgment shall be
annulled if it is rendered "[a]gainst an incompetent person not
represented as required by law . . ."' Although this procedure is
available as a possible remedy, there are two major, attendant dis-
advantages. First, the party may be subjected to a long and arduous
trial on the merits. Second, in the procedure to annul the judgment,
the moving party carries the burden of proving his incapacity. From
a practical standpoint, this burden is likely to be heavier if the court
is faced with vacating a final judgment on the merits as opposed to
the mere substitution of parties which would have cured the defect
prior to the trial on the merits. 7 A timely objection obviously is
preferable.

An exception to the rule requiring that objections of incapacity
be raised by the dilatory exception has been carved out by the courts
in dealing with class actions. In Stevens v. Board of Trustees of the
Police Pension Fund of the City of Shreveport," a plaintiff seeking
pension benefits appealed the dismissal of his attempted class ac-
tion.

The action had been brought by plaintiff on his own behalf and
on behalf of other former members of the Shreveport Police Depart-
ment. The trial court sustained the defendant's objections of no
cause or right of action, raised by citing Article 591,9 dismissing the
case. The appellate court affirmed. The Louisiana Supreme Court
reversed and held that the class action was available. The court
went on to note that while defendants' objections were not the pro-
per mode of objection to the class action, the peremptory exception
permits the recognition of this objection because the language of
Article 927 states that peremptory objections are not limited to

66. LA. CODE CIV. PRO. art. 2002(1) (1960).
67. See Stevenson v. Beneficial Finance Co., 295 So. 2d 880 (La. App. 1st Cir. 1970).
68. 309 So. 2d 144 (La. 1975).
69. LA. CODE CIV. PRO. art. 591 (1960):

A class action may be instituted when the persons constituting the class are so
numerous as to make it impracticable for all of them to join or be joined as parties,
and the character of the right sought to be enforced for or against the members of the
class is:

(1) Common to all members of the class; or
(2) Secondary, in the'sense that the owner of a primary right refuses to enforce

it, and a member of the class thereby becomes entitled to enforce the right.
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those listed in the article.' The court went on to state that the
exception to the use of the class action device "is of so fundamental
a nature to be a peremptory objection which may be pleaded at any
state in the proceedings." 7'

Improper Cumulation Of Actions, Including Improper Joinder Of Parties

The purpose of the exception of improper cumulation of actions
or of improper joinder of parties is to aid the defendant in maintain-
ing a manageable cause of action. Frequently, the exceptor is seek-
ing to force the plaintiff to choose his cause of action and to thereby
develop a more concise statement of the issues to be litigated. The
objection calls upon the court to evaluate whether the combination
of actions is proper.72

Nonjoinder Of A Necessary Party

The failure to join a party necessary to an action is raised by
the dilatory exception.73 The policy underlying this provision is a
recognition that while the action can continue without the joinder
of such a party that joinder is desirable. If pleaded successfully, the
objection results in an amendment of the petition to join the neces-
sary party.74 However, in order to be successful in causing the join-
der of the necessary party, the exceptor should file his exception in
limine. For example, in Phillips v. Kathman-Landry Incorporated,75

a purchaser at a sheriff's sale later sought to recover the value of a
lien which was undiscovered prior to the sale. Suit was brought
against the foreclosing creditor. However, the plaintiff failed to join
the judgment debtor. On appeal, the court held that defendant

70. LA. CODE Civ. PRO. art. 927 (1960).
71. Stevens v. Board of Trustees, 152, note 69 supra.
72. LA. CODE CIv. PRO. arts. 461 (1960), 462 (1960), 463 (1960), 464 (1960); People of

the Living God v. Chantilly Corp., 211 So. 2d 445 (La. App. 4th Cir. 1968); see also Smith v.
Baton Rouge Bank & Trust Co., 286 So. 2d 394 (La. App. 4th Cir. 1973).

73. LA. CODE CIV. PRO. art. 926 (1960).
74. LA. CODE Civ. PRO. art. 932 (1960):

When the grounds of the objections pleaded in the declinatory exception may be
removed by .amendment of the petition or other action of plaintiff, the judgment
sustaining the exception shall order the plaintiff to remove them within the delay
allowed by the court.

If the grounds of the objection cannot be so removed, or if the plaintiff fails to
comply with an order requiring such removal, the action shall be dismissed; except
that if it has been brought in a court of improper jurisdiction or venue, the court may
transfer the action to a proper court in the interest of justice.

75. 244 La. 686, 154 So. 2d 363 (1963).
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waived its right to the objection of nonjoinder of the judgment
debtor by failing to timely raise a dilatory exception.

Discussion

This infrequently used objection is usually raised in disputes
involving sureties. Discussion is raised by the dilatory exception. It
is not permitted as a basis for an exception of no right or cause of
action.

In Trinity Universal Insurance Co. v. Good,7" the defendant co-
signer of an indemnity agreement raised at trial the exception of no
cause or right of action, objecting that the plaintiff had not at-
tempted to exhaust his efforts at collection against the defendant's
co-signer. The court held that this objection constituted an un-
timely attempt to plead discussion. Having failed to raise the objec-
tion prior to his answer, defendant lost his right to discussion.

Declinatory Exceptions

The objections raised by the declinatory exception are primar-
ily jurisdictional in nature. These objections are used to decline the
jurisdiction of the court.77 While the exception is not designed to
defeat the action, failure or inability to amend the petition or to
correct the jurisdictional defect will result in dismissal of the ac-
tion .

The declinatory exception, like the dilatory exception, must be
filed in limine. If both dilatory and declinatory exceptions are
filed, they must be pleaded at the same time, i.e., prior to an answer
or judgment by default.79 The defendant also waives his rights to
this exception by making a general appearance. 0 The party is held
to have made a general appearance when he comes before the court
for purposes other than those set out in Article 7. 1 Objections raised
by the declinatory exception follow.

Insufficiency of Citation

While frequently raised with an objection to defective service

76. 202 So. 2d 379 (La. App. 4th Cir. 1967), writ refused, 251 La. 396, 204 So. 2d 575
(1967).

77. LA. CODE CIv. PRO. art. 923 (1960).
78. LA. CODE CiV. PRO. art. 932 (1960).
79. LA. CODE CIV. PRO. art. 928 (1960).
80. LA. CODE CIv. PRO. art. 925 (1960). See cases cited note 36 supra.
81. LA. CODE CIv. PRO. art. 7 (1960).
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of process, this objection is provided to allow technical objections
to the form of the citation itself. Certain aspects of procedural due
process are intended to be protected by the citation articles which
require the involvement of the court to insure the regularity of pro-
cedure and adequate notice to the defendant."

Included among the requirements of form are date of issuance,
title of the action, name of the person to whom it is addressed, the
issuing court and a statement that the receiving party must either
comply with the demand, make a timely appearance or suffer a
default judgment. The citation must be signed by the clerk of the
issuing court and bear the seal of his office. Failure to comply with
these requirements renders the citation ineffective if a timely objec-
tion is raised.

Insufficiency Of Service Of Process

The purpose of this objection is to point out defects in the
method of delivery of the citation to the defendant. The articles in
the Code of Civil Procedure dealing with service of process are in-
tended to insure that the defendant receives the proper notice once
it has been placed in the proper form.83 Frequently, the objection is
raised when service is left with an improper person. For example,
in Dicta Realty Associates v. Conrad,84 a preliminary default and
judgment of confirmation were held to be nullities because the ini-
tial service intended for the defendant was left with defendant's
mother, a person not mentally competent to accept service. How-
ever, this objection is waived if a general appearance is made before
the objection is raised.8"

Pendency Of Another Action

The function of this objection is to provide the defendants with
the means of protecting themselves from a multiplicity of suits
against the same object. The standard usually applied by the court
is whether a final judgment in one suit would be res judicata in the
suit or suits of which the exceptor complains. For the objection to
be successful, the pleading must be predicated on a prior suit be-

82. LA. CODE CiV. PRO. arts. 1201 (1960), 1202 (1960), 1203 (1960); see also Mid-City
Investment Co., Inc. v. Young, 238 So. 2d 780 (La. App. 1st Cir. 1970).

83. LA. CODE CIv. PRO. arts. 1231 et seq.
84. 230 So. 2d 595 (La. App. 4th Cir. 1970), judgment annulled on other grounds.
85. Gilman v. Babin, 195 So. 2d 737 (La. App. 1st Cir. 1967), writ refused, 250 La. 733,

199 So. 2d 179 (1967).
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tween the same parties having the same cause of action and the
same object."

The objection must be raised by the declinatory exception. 7

The failure to raise the objection of lis pendens allows the plain-
tiff to prosecute either action, and the first judgment is conclusive.

Improper Venue

By objecting to improper venue, defendant is given a means of
avoiding suits where the location of the action would present a hard-
ship. In some instances, venue is fixed and cannot be waived." In
the usual situations, however, the defendant must raise the objec-
tion in limine through the declinatory exception or the right to
object is waived. 9

The failure to raise a timely objection to venue can have conse-
quences beyond the waiver of a party's right to object to the court
in which a suit will be tried. Even if the venue is improper, the filing
of a suit in a court of improper venue may interrupt prescription if
the defendant receives proper service of citation or fails to object to
improper venue. 0 In Foster v. Breaux,"' a suit was filed in a court
of improper venue and service of citation was effected after the one
year prescriptive period. Defendant failed to timely raise the decli-

86. LA. CODE CIV. PRO. art. 925(3) (1960):
The objections which may be raised through the declinatory exception include,

but are not limited to, the following:

(3) Pendency of another action between the same parties, in the same capacities,
on the same cause of action, and having the same object; ....

LA. CODE CIV. PRO. art. 531 (1960);
When two or more suits are pending in a Louisiana court or courts on the same

cause of action, between the same parties in the same capacities, and having the same'
object, the defendant may have all but the first suit dismissed by excepting thereto as
provided in Article 925. When the defendant does not so except, the plaintiff may
continue the prosecution of any of the suits, but the first final judgment rendered shall
be conclusive of all.

LA. CODE CIv. PRO. art. 532 (1960):
When a suit is brought in a Louisiana court while another is pending in a court of

another state or of the United States on the same cause of action, between the same
parties in the same capacities, and having the same object, on motion of the defendant
or on its own motion, the court may stay all proceedings in the second suit until the
first has been discontinued or final judgment has been rendered.

87. Robertson v. Aetna Cas. & Sur. Co., 232 So. 2d 829 (La. App. 4th Cir. 1970).
88. LA. CODE Civ. PRO. art. 44 as amended (1961).
89. LA. CODE CIV. PRO. art. 925(3) (1960); Chicago Metallic Corp. v. J. Paul Smith &

Co., 240 So. 2d 918 (La. App. 4th Cir. 1970), writ refused, 257 La. 458, 242 So. 2d 578 (1971).
90. LA. REV. STAT. 1 § 9:5801 (1950) as amended La. Acts 1960 No. 31 § 1.
91. 263 La. 1112, 270 So. 2d 526 (1972).



Exceptions

natory exception objecting to improper venue prior to a preliminary
default judgment; and, therefore, venue was proper as to him. De-
fendant's subsequent plea of prescription was denied, on the ground
that the suit, though originally filed in a court of improper venue,
had interrupted prescription because the suit was commenced in a
court of competent jurisdiction by virtue of the fact that the de-
fendant had waived his objection to improper venue.

Where the objection is timely raised, the court may dismiss the
action or, in the interest of justice, transfer it to a court of proper
venue.

92

Lack Of Jurisdiction Over The Person Of The Defendant

Perhaps one of the more important objections which is set out
in the Code of Civil Procedure, the complaint of lack of jurisdiction
over the person, is an objection which is often improperly handled.
The consequences can be serious. In Quickkick, Inc. v. Quickkick
International,93 the plaintiff brought suit for alleged damages of
$327,583.45, claiming breach of a beverage marketing contract. The
plaintiff's petition was later amended to add K. S. Adams, the
majority stockholder of the defendant corporation, as a co-
defendant. Adams raised simultaneous objections of lack of jurisdic-
tion over his person and the subject matter of the amended petition
and an objection of insufficiency of service of process. On Adams'
motion, review of the exceptions was deferred to be decided with the
case on the merits. After a judgment for plaintiff in the amount of
$263,729.60 against defendants in solido, Adams contested the juris-
dictional issue on appeal. The appellate court held that by referring
the jurisdictional issues to the merits, Adams had made a "general
appearance," thus waiving the jurisdictional objection."

The Code of Civil Procedure sets out certain standards as to
what constitutes a waiver of the jurisdictional objection. '5 Article 7
has been strictly construed by the courts." It is clear that exceptions

92. LA. CODE CIv. PRO. art. 121 (1960): "When an action is brought in a court of
improper venue, the court may dismiss the action, or in the interest of justice transfer it to a
court of proper venue."

93. 304 So. 2d 402 (La. App. 1st Cir. 1974), writ refused, 305 So. 2d 123 (1974).
94. See also P. R. L.sulation, Ltd. v. Performance Contractors, Ltd., 271 So. 2d 320 (La.

App. 3d Cir. 1972).
95. LA. CODE CIv. PhJ. arts. 7 (1960), 925 (1960).
96. LA. CODE CIv. PRO. art. 7 states:

When a defendant files a declinatory exception, which includes a prayer for the
dismissal of the action on the ground that the court has no jurisdiction over him, the
pleading of other exceptions therein, the filing of the dilatory exception therewith, or
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or motions filed prior to the objection of lack of personal jurisdiction
constitute waivers of that objection. 7 Not so clear is the principle
that exceptions or motions filed after the objection to jurisdiction
may also constitute waivers. In Foster v. Breaux,"5 an exception of
prescription was filed after the objection to the venue of the court.
The peremptory exception was held to be a general appearance,
thus waiving the prior objection.

The dilemma which faces parties in determining the proper
sequence of pleading the various exceptions is clearly demonstrated
by the Foster case. As will be noted later in this comment, the
general appearance concept is in need of modification. It does not
serve the traditional functions of pleading, but instead causes con-
fusion and an unnecessary degree of technicality in pleading. Until
some change is made, however, the conclusion to be drawn is that
where an objection of jurisdiction is available it may be raised si-
multaneously with other dilatory or declinatory exceptions, not
after. Once it is raised, the party must insist on a trial of that issue
before proceeding further with his case. Peremptory exceptions may
be raised later."

The Court's Lack Of Jurisdiction Over The Subject Matter Of The Action

Unlike the other objections raised by the declinatory exception,
the complaint of lack of jurisdiction over the subject matter is, in
reality, peremptory in nature. If successfully pleaded, it defeats the
action as the pleadings cannot be amended to cure the defect.""0 The
central question considered by a court in dealing with the objection
of lack of subject matter jurisdiction is whether it has competency
to render a judgment. Despite its peremptory nature, it is preferable
to raise the objection early to avoid the expense and inconvenience
of a full trial wherever possible.

Peremptory Exceptions

The purpose of the peremptory exception is to have the plain-

the filing of the peremptory exception or answer therewith when required by law, does
not constitute a general appearance.

97. Id.
98. 263 La. 1112, 270 So. 2d 526 (1972); see also L'Enfant, Civil Procedure, 34 LA. L.

REV. 379, 391 (1974).
99. LA. CODE CIV. PRO. art. 928 (1960). For a decision where the court retained jurisdic-

tion once it was established, see Imperial v. Hardy, 302 So. 2d 5 (La. 1974).
100. LA. CODE CIv. PRO. art. 932 (1960); Piper v. Olinde Hardware, note 39 supra. Cases

involving courts of limited jurisdiction are another area where the subject matter issue arises.
See LA. CODE Civ. PRO. arts. 4831-4847 (1960) for limitations on their jurisdiction.
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tiff's action declared legally non-existent or barred by effect of
law.'"' While the exception can be raised at any time before the case
is submitted for final judgment, °0 it is generally preferable to raise
the exception early to avoid full litigation of the case."'" If the per-
emptory exception is raised prior to the answer, it is usually decided
before the trial on the merits. 04 Pleaded later, prior to or at trial, it
will be decided with the case on the merits. If pleaded after trial,
the court will rule thereon giving the opposing party the opportunity
to introduce evidence on the exception.

The timing of the exception has a bearing on the evidence
which the respective parties may introduce. If the exception is
raised prior to or at trial, both parties may introduce evidence to
support or to contradict the exception. If it is raised after trial but
prior to submission for a decision, the plaintiff may introduce evi-
dence in opposition, and the defendant's evidence is limited to re-
buttal. The one exception to this rule is the objection of no cause of
action. The court's review is restricted to the pleadings, and evi-
dence may not be introduced by either litigant.' '

Courts may, on their own motion, recognize certain of the per-
emptory exceptions.'00 Two objections which may not be so recog-
nized are prescription and res judicata. 0 The distinction which may

101. LA. CODE CIv. PRO. art. 923 (1960).
102. LA. CODE CIV. PRO. art. 928 (1960), and Official Comments following. See also LA.

CODE Civ. PRO. art. 2163 (1960).
103. As noted above, however, where an objection to the personal jurisdiction of the

court may be raised, the exceptor would be well advised to withhold the peremptory exception
until the jurisdictional issue is resolved.

104. LA. CODE CIV. PRO. art. 929 (1960). In some cases, however, referral to the merits
is called for by the circumstances of the case. See note 45 supra.

105. LA. CODE CIV. PRO. art. 931 (1960):
On the trial of the peremptory exception pleaded at or prior to the trial of the case,

evidence may be introduced to support or controvert any of the objections pleaded,
when the grounds thereof do not appear from the petition.

When the peremptory exception is pleaded in the trial court after the trial of the
case, but prior to a submission for a decision, the plaintiff may introduce evidence in
opposition thereto, but the defendant may introduce no evidence except to rebut that
offered by plaintiff.

No evidence may be introduced at any time to support or controvert the objection
that the petition fails to state a cause of action.

106. See note 43 supra.
107. LA. CODE Civ. PRO. art. 927 (1960) provides in pertinent part:

The court cannot supply the objections of prescription and res judicata, which
must be specially pleaded. The nonjoinder of an indispensable party, or the failure to
disclose a cause of action or a right or interest in the plaintiff to institute the suit, may
be noticed by either the trial or appellate court of its own motion.

For an exception developed by the courts in dealing with petitory actions, see Gulotta v.
Cutshaw, 283 So. 2d 482 (La. 1973).
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be drawn between the objections is that the court may not supply
those which are personal to the defendant or those which may be
waived. Objections asserting the lack of justiciable controversy or
inability of the court to render a final judgment, however, may be
recognized by the court.

The following objections are raised by the peremptory excep-
tion:

Prescription

The purpose of the objection of prescription is to provide the
defendant with a means of asserting that the prescriptive period
(statute of limitations) has lapsed, thus defeating the plaintiff's
cause of action. The prescriptive period may be either contractual
or statutory. 08 The exception covers both acquisitive and liberative
prescription. The plea of acquisitive prescription differs somewhat
from liberative prescription in that it is frequently referred to the
merits instead of to a trial beforehand. 0 9

Whether acquisitive or liberative, the prescriptive plea must be
pleaded by a party. The principle of the court not supplying the plea
of prescription was demonstrated in Lawyers Title Services, Inc. v.
Boyle, "0 wherein the trial court made a Florida judgment executory
despite the fact that it had originally been rendered in 1961, over
ten years before the attempted enforcement by plaintiff in Louis-
iana. The objection of prescription was raised by defendant for the
first time on appeal. The appellate court recognized the correctness
of the trial court's refusal to supply the prescriptive plea but allowed
the plea in accordance with Article 2163."'

At the trial on the objection of prescription, evidence is gener-
ally admissible to prove whether or not the claim has prescribed." 2

The burden of proof rests with the party pleading prescription. In
Pearson v. Hartford Accident & Indemnity Co., "' the plaintiff filed
an amended petition adding a party insured by co-defendant, Trav-
elers Insurance Company. The insured's name was misspelled in the
petition. After the one year prescriptive period, the plaintiff re-
amended to correct the spelling and to add Travelers. Travelers

108. LA. CIV. CODE arts. 3478 as amended (1972), 3499 (1870), 3506 (1870), 3534 (1870),
3536 (1870), 3538 as amended (1888), 3539 (1870), 3540 (1870), 3542 (1870), 3544 (1870), and
3548 (1870).

109. Montgomery v. Breaux, 297 So. 2d 185 (La. 1974).
110. 308 So. 2d 479 (La. App. 4th Cir. 1975).
111. See also Gallo v. Sorci, 221 So. 2d 570 (La. App. 4th Cir. 1969).
112. Within the bounds of LA. CODE CIv. PRO. art. 931 (1960).
113. 281 So. 2d 724 (La. 1973).
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pleaded prescription, and the appellate court held that a timely suit
against one tortfeaser interrupts prescription against all other tort-
feasors who are liable in solido. The Louisiana Supreme Court held
that the plaintiff was entitled to a trial on the merits."'

Res Judicata

Where a court of competent jurisdiction has rendered a final
judgment between the same parties resolving the same issues raised
in a second suit, the plea of res judicata is available to the defend-
ant. The defendant must raise this objection because the court
cannot."5

Res judicata can apply to judgments rendered by both federal
and state courts. In McCoy v. Tangipahoa Parish School Board,"
the plaintiff originally brought suit in federal court and alleged that
his demotion from principal to classroom teacher was racially moti-
vated. He sought to be reinstated but his suit was denied. He ap-
pealed in the federal courts. Plaintiff later brought a state action
concurrently, seeking lost earnings resulting from his demotion. Cit-
ing the federal trial decision, defendants raised an objection of res
judicata. The state trial court overruled the objection. On appeal,
the state appellate court held that while a final federal judgment
would constitute res judicata, the fact that the federal appeals pro-
cess had not been exhausted rendered the federal judgment interlo-
cutory. It could not, therefore, form a basis for a plea of res judicata.

The principle of "full faith and credit""' 7 treats judgments of
other states as res judicata only if the same issues are decided on
the merits. In McNeal v. State Farm Mutual Automobile Insurance
Co.,' the plaintiff brought direct action suits"9 in both Louisiana
and Mississippi against the defendant, her husband's automobile
insurer. The Louisiana action was stayed pending the outcome of
the Mississippi action. The Mississippi court dismissed the-plain-
tiff's case and ruled that the direct action statute did not apply in
Mississippi. The defendant then filed an objection of res judicata
in a Louisiana court. On appeal, the Louisiana Supreme Court held
that the doctrine of res judicata is stricti juris, and any doubt as to
its application must be resolved in favor of maintaining the ac-

114. See also Small v. Caterpillar Mfg. Corp., 319 So. 2d 843 (La. App. 1st Cir. 1975).
115. LA. CODE Civ. PRO. art. 927 (1960). See Olsen Engineering Corp. v. Hudson Engi-

neering Corp., 289 So. 2d 346 (La. App. 1st Cir. 1973), writ refused, 293 So. 2d 170 (1974).
116. 308 So. 2d 382 (La. App. 1st Cir. 1975), writ refused, 310 So. 2d 856 (La. 1975).
117. U.S. CONST. art. 4 § 1.
118. 278 So. 2d 108 (La. 1973).
119. LA. REV. STAT. § 22:655 (1950) as amended La. Acts. 1962, No. 471 § 1.
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tion. 2 0 Holding that the Mississippi action did not constitute a trial
on the merits, the court remanded the case for trial.'

Nonjoinder Of An Indispensable Party

The purpose of this objection is to insure the presence of all
parties in the action without which a final judgment on the merits
could not be rendered. Unlike the objection to the absence of a
necessary party which is waived if not objected to in limine, the
absence of an indispensable party causes a judgment rendered in
that party's absence to be invalid. The courts have held that a party
may be classified as indispensable only after the facts are clearly
established that no complete and equitable adjudication of the con-
troversy can be made in his absence.'22

The absence of an indispensable party may be noticed by the
court ex proprio motu. 1

3 The appellate court may notice the absence
for the first time on appeal' and may remand the action for amend-
ment of the pleadings and further evidence.'25

The failure to join an indispensable party following a successful
objection or notice of the absence of that party by the court results
in dismissal of the suit.'26 Where the indispensable party is a defend-
ant, the inquiry is primarily whether the party may be within the
jurisdiction of the court. In the case of the would-be plaintiff who
refuses to sue, however, the Code provides a means of relief for the
other party-plaintiffs. Article 6447 permits the joinder of such in-
dispensable parties as party defendants requiring their assertion of
a defense. Their failure to do so constitutes a waiver of their rights
in the controversy.'

120. McNeal, at 110, note 119 supra.
121. See also Wayne v. Olinkraft, Inc., 293 So. 2d 896 (La. App. 2d Cir. 1974), writ

refused, 294 So. 2d 827 (1974). A written compromise can also serve as a basis for a plea of
res judicata. See Handcock v. Lincoln American Life Ins. Co., 278 So. 2d 561 (La. App. Ist
Cir. 1973), writ refused, 281 So. 2d 754 (1973).

122. See also Bowers v. Jones-Journet, 316 So. 2d 18 (La. App. 4th Cir. 1975); State,
Dept. of Hwys. v. Lamar Adv. Co., 279 So. 2d 671 (La. 1973).

123. LA. CODE CIV. PRO. arts. 927 (1960) and 645 (1960).
124. Indian Bayou Hunting Club, Inc. v. Taylor, 261 So. 2d 669 (La. App. 3d Cir. 1972).
125. LA. CODE CIV. PRO. art. 646 (1960).
126. LA. CODE CIV. PRO. art. 934 (1960). See also LA. CODE CIV. PRO. art. 641 (1960).
127. LA. CODE CIv. PRO. art. 644 (1960):

If an indispensable party, or a necessary party subject to the jurisdiction of the
court, who should join as a plaintiff refuses or fails to do so, he may be joined as a
defendant and required to assert his rights in the action or be precluded thereafter from
asserting them.

128. Howard v. Fidelity & Cas. Co., 179 So. 2d 522 (La. App. 3d Cir. 1965).
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No Cause of Action

Using this exception, a defendant may assert that the plaintiff
has failed to set out a claim upon which relief may be granted. The
standard applied by the courts is whether, under any reasonable
interpretation of the pleadings, the petition states any basis upon
which relief may be granted. The bias is in favor of maintaining the
sufficiency of the petition and affording the plaintiff every oppor-
tunity to present his evidence.'29

The court's review on an objection of no cause of action is
limited to the petition. Evidence cannot be introduced to support
or contradict the objection. 3 " In this respect the plea of no cause of
action varies from other objections contained within the peremptory
exception. Attachments to the petition may be considered in evalu-
ating the existence of a cause of action. 3' In reviewing a petition, a
court bases its decision upon the actual content of the petition, not
on its caption.'32 For purposes of determining the presence of a cause
of action, that content is presumed to be true. 3

An early filing of a peremptory exception is preferable. The
objection of no cause of action, like other objections contained
within the peremptory exception, may, however, be raised for the
first time on appeal.' 4

A properly pleaded objection of no cause of action results in a
dismissal of the suit unless some amendment of the petition is possi-
ble. '1 Amendment of the petition is favored. It has been stated that
the trial judge must permit amendment where feasible. 3" Where
amendment clearly is not feasible, however, the action will be dis-
missed.'37 It should be noted that the effect of a dismissal of a
plaintiff's action on an exception of no cause of action without a trial
on the merits is a dismissal just as a non-suit,3 I thus not prejudicing

129. Guillory v. Nicklos Oil & Gas Co., 315 So. 2d 878 (La. App. 3d Cir. 1975).
130. LA. CODE CIV. PRo. art. 931 (1960) provides in pertinent part:

No evidence may be introduced at any time to support or controvert the objection
that the petition fails to state a cause of action.

131. Innovative Data Systems, Inc. v. Ellender, 316 So. 2d 12 (La. App. 1st Cir. 1975).
132. Northern Assurance Co. v. Waguespack, 304 So. 2d 865 (La. App. 4th Cir. 1974).
133. Geist v. Martin-Decker Corp., 313 So. 2d (La. App. 1st Cir. 1975).
134. LA. CODE CIV. PRO. art. 2163 (1960); Murphy Oil Corp. v. Gonzales, 316 So. 2d 175

(La. App. 4th Cir. 1975), writ refused, 320 So. 2d 558 (1975).
135. LA. CODE CIv. PRO. art. 934 (1960).

136. Id. See also Menard v. Associated Royal Crown Bottling Co., 249 So. 2d 363 (La.
App. 4th Cir. 1971).

137. LeBlanc v. Ellerbee Builders, 317 So. 2d 1 (La. App. 1st Cir. 1975).
138. Kilchrist v. Cagle Chevrolet, Inc., 262 So. 2d 802 (La. App. 3d Cir. 1972). See also
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plaintiff's right to file another lawsuit based on the same set of facts
but stating a cause of action.

No Right Of Action

The function of the peremptory exception of no right of action
is to provide a threshold device for terminating a suit brought by a
party without legal capacity to assert it or without the legal interest
to assert it.' It cannot be used, however, to raise matters which
properly constitute a defense on the merits of the case."

Where doubt exists regarding the appropriateness of the objec-
tion, it is usually resolved in favor of the plaintiff. In Babineaux v.
Purnie-Bailey Drilling Co.,' the plaintiff representing her minor
children brought suit for the wrongful death of their alleged father.
The defendant raised an objection of no right of action and con-
tested the capacity of the plaintiff and of one of the children who
was born less than 180 days after a bigamous marriage between the
plaintiff and the deceased. The Louisiana Supreme Court held that
the status of the party could not be definitely ascertained from the
pleadings. Therefore, the trial court's judgment sustaining the
objection of no right of action was premature.

On the objection of no right of action, evidence may be admit-
ted to support or to contradict the exception.'42 In Lake Charles Fire
Fighters Association, Local Union No. 561 v. City of Lake Charles, "I
the plaintiffs brought suit to enjoin the implementation of a salary
plan developed by the defendant. In overruling the exception, the
appellate court noted that conflicting evidence had been filed into
the record at trial concerning the existence of a contract between the
plaintiff and the Mayor of Lake Charles. In view of the plaintiffs
obvious interest in the controversy, the objection was overruled. 44

Like the objection of no cause of action, the objection of no right
of action can be recognized by the courts ex proprio motu either at
trial or at the appellate level.'45 An overruling of the objection, as

Community Acceptance Corp., Inc. v. Baton Rouge Health Club Management No. 2, Inc.,
285 So. 2d 827 (La. App. 1st Cir. 1973).

139. Guillory, note 130 supra.
140. Department of Hwys. v. Capone, 248 So. 2d 62 (La. App. 1st Cir. 1971), writ

refused, 259 La. 682, 251 So. 2d 380 (1971). See also Dimm v. Granier, 284 So. 2d 850 (La.
App. 4th Cir. 1973).

141. 261 La. 1080, 262 So. 2d 328 (1972).
142. LA. CODE CIV. PRO. art. 931 (1960).
143. 255 So. 2d 372 (La. App. 3d Cir. 1971).
144. See also Babineaux, note 142 supra; Alside Supply Co. v. Ramsey, 306 So. 2d 762

(La. App. 4th Cir. 1975).
145. LA. CODE CiV. PRO. arts. 927 (1960) and 2163 (1960). See also Starkey v. Starkey,

209 So. 2d 593 (La. App. 1st Cir. 1967).
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with the other objections previously discussed, constitutes an inter-
locutory order not appealable in the absence of a showing of hard-
ship.' While the opportunity to amend the pleadings and correct
certain defects is provided by the courts, a failure to or the inability
to amend the petition will result in a dismissal of the suit.' 7

Comparison Of The Federal Rules And The Louisiana Code Of Civil
Procedure

Unlike a number of sections of the Louisiana Code of Civil
Procedure which closely track the Federal Rules, the Louisiana law
of exceptions predates the Federal Rules.'48 Because of their differ-
ent origins, some distinctions may be noted between the two sys-
tems.

One difference results from distinctions in the types of pleading
required. In Louisiana, the emphasis is on fact pleading'49 whereas
in the Federal Rules, the emphasis is on "notice pleading."'"' Thus,
under the Federal Rules, objections in the nature of vagueness
which fall short of a failure to state a claim can be raised by a Rule
12(e) motion for a more definite statement; but such motions are
rarely used.'"' By comparison, the Louisiana system recognizes the
exception of vagueness which may be employed whenever the peti-
tion falls short of the requirements of fact pleading.' 2 This differ-
ence results in a greater frequency of use of the Louisiana objection
in pretrial pleading. The federal courts, by contrast, rely to a greater
extent on pretrial discovery.

146. State Board of Education v. Anthony, 289 So. 2d 279 (La. App. 1st Cir. 1973), writ
refused, 292 So. 2d 246 (1974).

147. LA. CODE CIV. PRO. art. 934 (1960). Hayes v. Muller, 248 La. 934, 183 So. 2d (1966).
148. 1 G. MCMAHON, LOUISIANA PRACTICE, ch. 5 (1939).
149. LA. CODE CIV. PRO. art. 854 (1960):

No technical forms of pleading are required.
All allegations of fact of the petition, exceptions, or answer shall be simple, con-

cise, and direct, and shall be set forth in numbered paragraphs. As far as practicable,
the contents of each paragraph shall be limited to a single set of circumstances.

150. FED. A. Civ. P. 8(a):
(a) Claims for Relief. A pleading which sets forth a claim for relief, whether an

original claim, counterclaim, cross-claim, or third-party claim, shall contain (1) a short
and plain statement of the grounds upon which the court's jurisdiction depends, unless
the court already has jurisdiction and the claim needs no new grounds of jurisdiction
to support it, (2) a short and plain statement of the claim showing that the pleader is
entitled to relief, and (3) a demand for judgment for the relief to which he deems
himself entitled. Relief in the alternative or of several different types may be de-
manded.

151. FED. R. Civ. P. 7(c): "(c) Demurrers, Pleas, Etc., Abolished. Demurrers, pleas, and
exceptions for insufficiency of a pleading shall not be used."

152. LA. CODE CIv. PRO. art. 926(5) (1960): "The objections which may be raised
through the dilatory exception include, but are not limited to, the following: . . .(5) Vague-
ness or ambiguity of the petition ... .
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Perhaps the greatest difference involves the number of objec-
tions raised by motions under the Federal Rules." 3 Compared with
Louisiana's three exception articles encompassing twenty objec-
tions, the Federal Rules provide only eight motions. Of that num-
ber, five are essentially the same as the objections included in
Louisiana's declinatory exception. I"4 The sixth, a motion for dis-
missal for failure to state a claim upon which relief can be granted,
is the equivalent of Louisiana's objection of no cause of action. 55

The seventh, a motion for dismissal for failure to join a party under
Rule 19, encompasses the Louisiana peremptory objection of failure
to join an indispensable party as well as the dilatory exception of
the absence of a necessary party. All other objections which are
raised by exceptions in Louisiana are either recognized as affirma-
tive defenses to be pleaded in the answer or are simply not specifi-
cally set out in the rules.

For example, two defenses which correspond more or less to
Louisiana's exceptions which are not specifically mentioned in the
Federal Rules but which may be raised in the answer, are lack of
procedural capacity and improper cumulation of actions.

The language in Rule 8(c) includes the phrase "and any other
matter constituting an avoidance or affirmative defense.' 51'6 As a

153. FED. R. Civ. P. 12(b):
(b) How Presented. Every defense, in law or fact, to a claim for relief in any

pleading, whether a claim, counterclaim, cross-claim, or third-party claim, shall be
asserted in the responsive pleading thereto if one is required, except that the following
defenses may at the option of the pleader be made by motion: (1) lack of jurisdiction
over the subject matter, (2) lack of jurisdiction over the person, (3) improper venue,
(4) insufficiency of process, (5) insufficiency of service of process, (6) failure to state a
claim upon which relief can be granted, (7) failure to join a party under Rule 19. A
motion making any of these defenses shall be made before pleading if a further plead-
ing is permitted. No defense or objection is waived by being joined with one or more
other defenses or objections in a responsive pleading or motion. If a pleading sets forth
a claim for relief to which the adverse party is not required to serve a responsive
pleading, he may assert at the trial any defense in law or fact to that claim for relief.
If, on a motion asserting the defense numbered (6) to dismiss for failure of the pleading
to state a claim upon which relief can be granted, matters outside the pleading are
presented to and not excluded by the court, the motion shall be treated as one for
summary judgment and disposed of as provided in Rule 56, and all parties shall be
given reasonable opportunity to present all material made pertinent to such a motion
by Rule 56.

154. Id. The sixth objection in LA. CODE CIv. PRO. art. 925 "Pendency of another action
.. is not included as a motion in the Federal Rules.

155. LA. CODE CIV. PRO. art. 927(a) (1960) provides in pertinent part: "The objections
which may be raised through the peremptory exception include, but are not limited to, the
following: . . . (4) No cause of action; ....... See 4 C. WRIGHT & A. MILLER, FEDERAL
PRACTICE AND PROCEDURE 1360 (1969) [hereinafter cited as WRIGHT & MILLER].

156. FED. R. Civ. P. 8(c):
(c) Affirmative Defenses. In pleading to a preceding pleading, a party shall set
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practical matter, therefore, most objections recognized in Louisiana
may be pleaded in the answer in a suit in Federal court.'57

Under the Federal rules, affirmative defenses must be set out
in general terms."8 They will usually be held to be sufficient and
invulnerable to a motion to strike as long as the pleadings give the
plaintiff fair notice of the nature of the defenses raised.' 9 The only
exceptions to this approach are defenses such as fraud or mistake
which must be pleaded with particularity."

The list of defenses in Federal Rule 8(c) is not intended to be
exhaustive. In diversity matters, state statutes and jurisprudence
are frequently used in determining whether an objection constitutes
an affirmative defense.' Some examples of objections which are
raised by exceptions in Louisiana and raised as affirmative defenses
in federal courts are the discharge of one obligor by granting another
an extension of time for payment,' pendency of another action, 3

prescription," 4 prematurity 5 and res judicata. While federal courts
in diversity cases must take cognizance of substantive defenses rec-
ognized by state law, they are not necessarily bound to accept a
state's procedural characterization of an objection as falling in the
category of an affirmative defense. 66 Nevertheless, the federal
courts view the state's classification as persuasive when the federal
case is factually similar to a case establishing state precedent. 7

forth affirmatively accord and satisfaction, arbitration and award, assumption of risk,
contributory negligence, discharge in bankruptcy, duress, estoppel, failure of consider-
ation, fraud, illegality, injury by fellow servant, laches, license, payment, release, res
judicata, statute of frauds, statute of limitations, waiver, and any other matter consti-
tuting an avoidance or affirmative defense. When a party has mistakenly designated
a defense as a counterclaim or a counterclaim as a defense, the court on terms, if justice
so requires, shall treat the pleading as if there had been a proper designation.

157. WRIGHT & MILLER, §§1270 and 1271.
158. American Motorists Ins. Co. v. Napoli, 166 F.2d 24 (5th Cir. 1948).
159. Rosenfeld v. Union Ins. Soc'y., 157 F. Supp. 395 (E.D. N.Y. 1957). See also Hy-

grade v. Leonard, 197 So. 2d 702 (La. App. 4th Cir. 1967), writ refused, 199 So. 2d 922 (La.
1967).

160. FED. R. Civ. P. 9(b):
(b) Fraud, Mistake, Condition of the Mind. In all averments of fraud or mistake,

the circumstances constituting fraud or mistake shall be stated with particularity.
Malice, intent, knowledge, and other condition of mind of a person may be averred
generally.

161. Norman M. Morris Corp. v. Weinstein, 466 F.2d 137 (5th Cir. 1972).
162. Commercial Merchants Nat. Bank & Trust Co. v. Le Tourneau, 137 F.2d 87 (7th

Cir. 1943).
163. Maryland Cas. Co. v. Employers Mut. Liab. Ins. Co., 208 F.2d 731 (2d Cir. 1953).
164. In re Southern Land Title Corp., 301 F. Supp. 379 (E.D. La. 1968), 414 U.S. 861.
165. Du Bois Nat. Bank v. Hartford Accident & Indem. Co., 161 F.2d 132 (3d Cir. 1947).
166. J. M. Blythe Motor Lines Corp. v. Blalock, 310 F.2d 77 (5th Cir. 1962).
167. Seal v. Industrial Elec., Inc., 362 F.2d 788 (5th Cir. 1966).
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Where the defendant is uncertain whether the objection consti-
tutes an affirmative defense, he should raise the objection. There is
no penalty for doing so, and he will have avoided a possible waiver
of the defense.

Whether properly raised by motion or by affirmative defense,
an objection under Federal Rules is waived if it is not urged timely.
The failure to plead an affirmative defense generally results in a
waiver of that objection and its exclusion from the case., "I Where the
affirmative defense is expressly set out in Rule 8(c) that waiver is
clear. Objections not so listed may be considered as waived, depend-
ing upon the law of the state in which the federal court is sitting.'
Federal courts are not necessarily bound by the state law on the
subject. Thus, it is best to raise the objection whenever a doubt
exists. However, if the defendant fails to raise an affirmative de-
fense, he may amend his pleadings in accordance with Rule 15(a). 70

In some cases, he may even do so at trial. Where evidence is intro-
duced into the record without objection, Rule 15(b) treats the plead-
ings as being amended to conform to the evidence. If the evidence
is objected to, an appropriate amendment may be allowed if the
opposing party has not been prejudiced by the failure of the propo-
nent to have raised the defense at an earlier time. 7'

The waiver of objections is clearly described in Rule 12(b). 172

168. WRIGHT & MILLER, § 1278 at 339.
169. Id. § 1272 at 319-21, § 1278.
170. FED. R. Civ. P. 15(a):

(a) Amendments. A party may amend his pleading once as a matter of course
at any time before a responsive pleadings is served or, if the pleading is one to which
no responsive pleading is permitted and the action has not been placed upon the trial
calendar, he may so amend it at any time within 20 days after it is served. Otherwise
a party may amend his pleading only by leave of court or by written consent of the
adverse party, and leave shall be freely given when justice so requires. A party shall

plead in response to an amended pleading within the time remaining for response to
the original pleading or within 10 days after service of the amended pleading, which-
ever period may be the longer, unless the court otherwise orders.

171. FED. R. Civ. P. 15(b):
(b) Amendments to Conform to the Evidence. When issues not raised by the

pleadings are tried by express or implied consent of the parties, they shall be treated
in all respects as if they had been raised in the pleadings. Such amendment of the
pleadings as may be necessary to cause them to conform to the evidence and to raise
these issues may be made upon motion of any party at any time, even after judgment;
but failure so to amend does not affect the result of the trial of these issues. If evidence
is objected to at the trial on the ground that it is not within the issues made by the
pleadings, the court may allow the pleadings to be amended and shall do so freely when
the presentation of the merits of the action will be subserved thereby and the objecting
party fails to satisfy the court that the admission of such evidence would prejudice him
in maintaining his action or defense upon the merits. The court may grant a continu-
ance to enable the objecting party to meet such evidence.

172. FED. R. Civ. P. 12(h):

[Vol. 22:90
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Objections of lack of jurisdiction over the person, improper venue,
insufficiency of process or insufficiency of service are all waived if
not raised by motion under Rule 12(b) or if not pleaded in the
answer. Waiver of the defenses may not be cured by an amendment
as in the case of affirmative defenses. Under Rule 12(h), failure to
state a claim, failure to join an indispensable party and lack of
jurisdiction over the subject matter are preserved from waiver.
Objections of failure to state a claim upon which relief may be
granted or of failure to join an indispensable party are permitted in
any pleading under Rule 7(a)'73 by motion for a judgment on the
pleadings,' or at trial. The objection of lack of jurisdiction over the
subject matter may be raised at any of the foregoing stages or on
appeal, even without an objection by one of the parties. In fact, this
objection can sometimes be raised by a collateral attack after judg-
ment has become final. All objections listed in Rule 12(b)(1) must
be consolidated in the same pleading. However, if there has been no
preliminary motion to dismiss, these can be raised in the answer."'7

While in Louisiana the exception of lack of jurisdiction over the
person is waived if not raised prior to the answer, under the Federal
Rules, the objection to jurisdiction over the person is governed by

(h) Waiver or Presentation of Certain Defenses.
(1) A defense of lack of jurisdiction over the person, improper venue, insuffi-

ciency of process, or insufficiency of service of process is waived (A) if omitted from a
motion in the circumstances described in subdivision (g), or (B) if it is neither made
by motion under this rule nor included in a responsive pleading or an amendment
thereof permitted by Rule 15(a) to be made as a matter of course.

(2) A defense of failure to state a claim upon which relief can be granted, a
defense of failure to join a party indispensable under Rule 19, and an objection of
failure to state a legal defense to a claim may be made in any pleading permitted or
ordered under Rule 7(a), or by motion for judgment on the pleadings, or at the trial
on the merits. /

(3) Whenever it appears by suggestion of the parties or otherwise that the court
lacks jurisdiction of the subject matter, the court shall dismiss the action.

173. FED. R. Civ. P. 7(a):
(a) Pleadings. There shall be a complaint and an answer; a reply to a counter-

claim denominated as such; an answer to a cross-claim, if the answer contains a cross-
claim; a third-party complaint, if a person who was not an original party is summoned
under the provisions of Rule 14; and a third-party answer, if a third-party complaint
is served. No other pleading shall be allowed, except that the court may order a reply
to an answer or a third-party answer.

174. FED. R. Civ. P. 12(c):
(c) Motion for Judgment on the Pleadings. After the pleadings are closed but

within such time as not to delay the trial, any party may move for judgment on the
pleadings. If, on a motion for judgment on the pleadings, matters outside the pleadings
are presented to and not excluded by the court, the motion shall be treated as one for
summary judgment and disposed of as provided in Rule 56, and all parties shall he
given reasonable opportunity to present all material made pertinent to such a motion
by Rule 56.

175. Majerus v. Walk, 275 F. Supp. 952 (D. Minn. 1967).
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the rules set forth in the previous paragraph.' Rule 12 is designed
to avoid the delays occasioned by successive motions and pleadings
and to eliminate the necessity for asserting jurisdictional defenses
by special appearances. In general, these same objectives are ac-
complished by the Louisiana Code of Civil Procedure, but there is
one important difference. Under the Federal Rules, allegations on
the merits in the answer do not waive or impair challenges to venue,
jurisdiction over the person, process, service of process or other de-
fenses raised in the same proceedings.'77 Louisiana Code of Civil
Procedure Article 7, which permits joinder of jurisdictional and non-
jurisdictional exceptions, would at first appear to be different from
Federal Rule 12 only in the respect that the Federal Rule permits
the filing of objections with the answer. The problem lies in at-
tempting to ascertain in advance what the Louisiana courts will
construe as an attempt to seek "relief" from the court other than
that set out in the article.

For example, in Louisiana, considerable care must be taken to
insure that a general appearance has not been entered which would
thus subject the party to the jurisdiction of the court.", The effect
of Rule 12(b) has been to reduce pre-trial motions and to avoid
litigation over preliminary matters.' A party responding to a com-
plaint need file only one pleading, the answer, including all allega-
tions of insufficiency of the other party's pleadings.

176. FED. R. Civ. P. 12(b):
(b) How Presented. Every defense, in law or fact, to a claim for relief in any

pleading, whether a claim, counterclaim, cross-claim, or third-party claim, shall be
asserted in the responsive pleading thereto if one is required, except that the following
defenses may at the option of the pleader be made by motion: (1) lack of jurisdiction
over the subject matter, (2) lack of jurisdiction over the person, (3) improper venue,
(4) insufficiency of process, (5) insufficiency of service of process, (6) failure to state a
claim upon which relief can be granted, (7) failure to join a party under Rule 19. A
motion making any of these defenses shall be made before pleading if a further plead-
ing is permitted. No defense or objection is waived by being joined with one or more
other defenses or objections in a responsive pleading or motion. If a pleading sets forth
a claim for relief to which the adverse party is not required to serve a responsive
pleading, he may assert at the trial any defense in law or fact to that claim for relief.
If, on a motion asserting the defense numbered (6) to dismiss for failure of the pleading
to state a claim upon which relief can be granted, matters outside the pleading are
presented to and not excluded by the court, the motion shall be treated as one for
summary judgment and disposed of as provided in Rule 56, and all parties shall be
given reasonable opportunity to present all material made pertinent to such a motion
by Rule 56.

See D'Amico v. Trent, 379 F. Supp. 1004 (N.D. Ill. 1974).
177. WRIGHT & MILLER, § 1362 at 649; Housing Authority v. Millwood, 472 F.2d 268 (5th

Cir. 1973).
178. Foster v. Breaux, note 37 supra.
179. WRIGHT & MILLER, § 1347 at 533; Wright v. Yackley, 459 F.2d 287 (9th Cir. 1972).
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Unlike the Louisiana system in which courts recognize insuffi-
ciencies of pleadings ex proprio motu, '" the Federal Rules generally
envision complete responsibility for defenses or objections as resting
with the litigants."8 ' Although, in a few cases, exceptions other than
subject matter objections have been recognized by the courts,' 2 the
general approach is to require parties to carry the responsibility of
the burden of pleading. Part of the reason for this approach involves
the federal bias in favor of trials on the merits. Federal courts ordi-
narily will not dismiss a complaint unless the plaintiff, given every
chance to state a claim, either fails to state a claim or is unable to
do so."83 Pleadings are viewed as a means of providing notice to
parties, not as an end in themselves. Because of the minimal plead-
ing requirements under the "notice pleading" approach of the Fed-
eral Rules, in all but the unusual cases pleadings are either suffi-
cient as written or can be readily amended.

Rule 12(B)-Specific Motions

The foregoing discussion has provided a general treatment of
pretrial pleading under the Federal Rules. The following synopsis
will discuss the specific objections included in Rule 12(b), the juris-
prudence construing those objections and comparisons with their
counterparts in Louisiana's law of exceptions.

Lack of Jurisdiction Over The Subject Matter

As in the Louisiana objection to the lack of subject matter
jurisdiction, the objection under the Federal Rules may be raised at
any time because the objection involves the ability of the court to
render judgment. 4 Jurisdiction over the subject matter must be
affirmatively shown in the complaint.' 5 In the absence of proper
jurisdictional averments, the complaint may be dismissed on a mo-

180. See note 43 Supra.
181. In Re Trimble Co., 479 F.2d 103 (3d Cir. 1973); cf. Bremier v. Volkswagen of

America, Inc., 340 F. Supp. 949 (D.C. Dist. 1972).
182. Pollack v. Aspbury, 14 F.R.D. 454 (S.D. N.Y. 1953), cert. denied, 349 U.S. 940

(1955).
183. 1A BARRON & HOLTZOFF, FEDERAL PRACTICE AND PROCEDURE § 348 at 300; Stefanski

v. Mainway Budget Plan, Inc., 456 F.2d 211 (5th Cir. 1972).
184. Agrashell, Inc. v. Hammons Prod. Co., 352 F.2d 443 (8th Cir. 1965).
185. FED. R. Civ. P. 8(a)(1):

(a) Claims for Relief. A pleading which sets forth a claim for relief, whether an
original claim, counterclaim, cross-claim, or third-party claim, shall contain (1) a short
and plain statement of the grounds upon which the court's jurisdiction depends, unless
the court already has jurisdiction and the claim needs no new grounds of jurisdiction
to support it . ...
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tion to dismiss.' 6 In determining the motion's validity, the court is
not concerned with the merits of the case.' 7 Most frequently, the
issue arises in disputes over the presence or absence of complete
diversity between the parties.' 8 Jurisdictional amount is another
issue to which the motion is frequently directed.' 8 Before granting
the motion, the court must be convinced to a legal certainty on the
basis of the record that the jurisdictional amount is absent. " ', Com-
paring the objection with its Louisiana counterpart, the jurisprud-
ence obviously shows different types of jurisdictional issues because
Louisiana courts are not concerned with such issues as diversity of
citizenship or federal question. However, the handling of the objec-
tion itself is essentially the same.

Lack Of Jurisdiction Over The Person

As in Louisiana, this objection is used to assert that the court
lacks power over an individual to adjudicate his rights and liabili-
ties.' 9 ' In practice, problems have arisen due to confusion between
this objection and those of subject matter, insufficiency of process
and insufficiency of service of process.'92 However, an inaccurate
caption does not impair the objection's effectiveness under the phi-
losophy of liberal construction of the Federal Rules." 3 The objection
may also be used to raise an exception to jurisdiction in rem or quasi
in rem.'94 As with other 12(b) objections, it may be raised either in
a motion or in the answer.' 95

If any objections are raised in a motion, this one must be in-
cluded, or it is waived. 9" If no pre-answer motions are made, it is
waived if not included in the answer. Additionally, the filing of a
permissive counterclaim constitutes a waiver of this objection.' 7

186. Miller v. Brown Shipbuilding Co., 165 F.2d 956 (5th Cir. 1948).
187. Stella v. Kaiser, 82 F. Supp. 301 (S.D. N.Y. 1948).
188. Mason v. Salter, 92 F. Supp. 627 (W.D. La. 1950).
189. Amos v. Prom, Inc., 115 F. Supp. 127 (N.D. Iowa 1953).
190. Lemons v. State Auto. Mut. Ins. Co., 171 F. Supp. 92 (E.D. Ky. 1959).
191. FED. R. Civ. P. 12(b)(2).
192. WRIGHT & MILLER, § 1351 at 561.
193. Id.
194. Davenport v. Ralph N. Peters & Co., 386 F.2d 199 (4th Cir. 1967).
195. Roumel v. Drill Well Oil Co., 270 F.2d 550 (5th Cir. 1959).
196. FED. R. Civ. P. 12.
197. FED. R. Civ. P. 13(b):

(b) Permissive Counterclaims. A pleading may state as a counterclaim any claim
against an opposing party not arising out of the transaction or occurence that is the
subject matter of the opposing party's claim.

See Noerr Motor Freight, Inc. v. Eastern R.R. Presidents' Conference, 155 F. Supp. 768 (E.D.
Pa. 1957).
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The plaintiff bears the burden of proof of jurisdiction.' Affidavits
or other evidence may be used to meet the burden."' Occasionally,
the courts permit discovery on this issue. "" Denial of the motion
may not be appealed because it is not a final judgment.2" However,
where the objection is successful, the action is dismissed and appeal
is allowed. 02 The effect of this judicial action is that another com-
plaint may be filed, for the dismissal of the complaint is of non-
suit.20  When a party unsuccessfully raises the objection, he may
proceed to trial without waiving the objection.0 4 In Louisiana, by
comparison, referring objections to the merits and proceeding with
the trial results in a waiver of certain objections.2 "0

Improper Venue

Due to a number of applicable statutes, °0 the objection of im-
proper venue is not likely to result in a dismissal of the complaint.
For example, the transfer of a suit renders the objection moot. 07 The
objection to venue may be waived if it is not raised timely, or
through the use of the courts in a manner inconsistent with the
objection. 00 While answering on the merits without having raised
the objection constitutes a waiver thereof,200 one court has held that
a motion subsequent to the answer to transfer the suit would be
allowed, since the court could have transferred the action on its own
motion.210 As with the other 12(b) motions, the objection is heard
preliminarily to a determination of the merits of the action.2" How-
ever, the motion may be held in abeyance whenever the court deter-
mines that further information is needed. 212

198. Product Promotions, Inc. v. Cousteau, 495 F.2d 483 (5th Cir. 1974).
199. O'Hare Int'l Bank v. Hampton, 437 F.2d 1173 (7th Cir. 1971).
200. Lasio Data Proc. Equip. Corp. v. Maxwell, 468 F.2d 1326 (2d Cir. 1972).
201. Beury v. Beury, 222 F.2d 464 (4th Cir. 1955).
202. Read v. Ulmer, 308 F.2d 915 (5th Cir. 1962).
203. Orange Theatre Corp. v. Rayherstz Amusement Corp., 139 F.2d 871 (3d Cir. 1944).
204. Speir v. Robert C. Herd & Co., 189 F. Supp. 436 (D. Maryland 1960).
205. Quickkick, Inc. v. Quickkick Int'l., note 94 supra.
206. 28 U.S.C. §§ 1391, 1404(a), 1406(a) and 1407 (1970).
207. Manufacturers Buyers Corp. v. El Dorado Tire Co., 324 F. Supp. 225 (S.D. Fla.

1971).
208. Goldberg v. Wharf Constr., 209 F. Supp. 499 (N.D. Ala. 1962).
209. Doering v. Scandinavian Sys., 329 F. Supp. 1081 (C.D. Cal. 1971).
210. Montgomery Ward & Co., v. Anderson Motor Serv., Inc., 339 F. Supp. 713 (W.D.

Mo. 1971).
211. Ryan v. Glenn, 336 F. Supp. 555 (N.D. Miss. 1971).
212. Davidge v. White, 377 F. Supp. 1084 (S.D. N.Y. 1974).
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Insufficiency Of Process And Insufficiency of Service Of Process

The objection that the process was insufficient is an objection
to the form of the summons, usually for failure to comply with Rule
4(b). 11 The objection that the service of process was insufficient is
either an objection to the method of delivery of service or to the
failure to serve the defendant. Similar to their Louisiana counter-
parts,"' these objections deal with the party's right to notice and not
with the court's power to determine the parties' rights and liabili-
ties. A frequent problem in this area concerns the confusion of these
objections with the objection of lack of jurisdiction over the per-
son."' Generally, the courts are lenient in construing the motion
when the objecting party confuses these objections." The objection
may be raised either in a motion or in the answer. If other 12(b)
motions have been filed previously, these objections are waived.' 7

As with the other 12(b) objections, affidavits may be introduced to
support the motion21 or to contradict it."' The objection will ordi-
narily be tried prior to trial on the merits,2 0 although in some cases
it is deferred. 2 ' The decision to deny the motion is not appealable,"22

whereas a decision sustaining the motion is a dismissal as of nonsuit
and, while appealable, has no res judicata effect. 23

213. FED. R. Civ. P. 4(b):
(b) Same: Form. The summons shall be signed by the clerk, be under the seal

of the court, contain the name of the court and the names of the parties, be directed
to the defendant, state the name and address of the plaintiff's attorney, if any, other-
wise the plaintiff's address, and the time within which these rules require the de-
fendant to appear and defend, and shall notify him that in case of his failure to do so
judgment by default will be rendered against him for the relief demanded in the
judgment.

When, under Rule 4(e), service is made pursuant to a statute or rule of court of a
state, the summons, or notice, or order in lieu of summons shall correspond as nearly
as may be to that required by the statute or rule.

214. LA. CODE CIV. PRO. art. 925(1), (2).
215. Golden Belt Mfg. Co. v. Janler Plastic Mold Corp., 391 F.2d 266 (4th Cir. 1968).
216. Gkiafio v. Steamship Yiosonas, 342 F.2d 546 (4th Cir. 1965). See also WRIGHT &

MILLER, § 1353 at 580.
217. FED. R. Civ. P. 12(g).
218. Grantham v. Challenge-Cook Bros., Inc., 420 F.2d 1182 (7th Cir. 1970).
219. Andrade v. American Mail Lines, Ltd., 71 F. Supp. 201 (D.C. R.I. 1947).
220. FED. R. Civ. P. § 12(d):

(d) Preliminary Hearings. The defenses specifically enumerated (1)-(7) in subdi-
vision (b) of this rule, whether made in a pleading or by motion, and the motion for
judgment mentioned in subdivision (c) of this rule shall be heard and determined
before trial on application of any party, unless the court orders that the hearing and
determination thereof be deferred until the trial.

221. Schramm v. Oakes, 352 F.2d 143 (10th Cir. 1965).
222. The decision is interlocutory, not a final judgment.
223. Bucholz v. Hutton, 153 F. Supp. 62 (D.C. Montana 1957).
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Failure To State A Claim Upon Which Relief May Be Granted

Similar to the procedural operation of the Louisiana objection
of no cause of action, the 12(b)6 motion admits the truth of the
allegations in the plaintiff's complaint but challenges his right to
recovery based on those allegations. If a 12(b)6 motion is accompa-
nied by evidence extrinsic to the pleadings, the motion becomes one
for a summary judgment." 4 Because of the liberal pleading require-
ments under the Federal Rules, the plaintiff's burden in stating a
cause of action is greatly reduced. " 5 Only in those few instances
where the party is unable to meet those requirements is the com-
plaint dismissed. This objection is not intended as a remedy for
vague or insufficient pleadings because technical objections to the
pleadings are not favored under the Federal Rules. ' The proper
response to a problem of vagueness is the motion for a more definite
statement pursuant to Rule 12(e). 27

In considering the merits of the motion, the court considers only
the pleadings and its attachments. However, matters of public re-
cord and exhibits may be taken into account. ' The party raising
the motion may object either in the pleadings or at trial. 29 In a few

224. FED. R. Civ. P. 12(b).
225. FED. R. Civ. P. 8(a):

(a) Claims for Relief. A pleading which sets forth a claim for relief, whether an
original claim, counterclaim, cross-claim, or third-party claim, shall contain (1) a short

and plain statement of the grounds upon which the court's jurisdiction depends, unless

the court already has jurisdiction with the claim needs no new grounds of jurisdiction
to support it, (2) a short and plain Aatement of the claim showing that the pleader is

entitled to relief, and (3) a demand for judgment for the relief to which he deems
himself entitled. Relief in the alternative or of several different types may be de-
manded.

226. Merrin Jewelry Co. v. St. Paul Fire & Marine Ins. Co., 301 F. Supp. 479 (S.D. N.Y.
1969).

227. FED. R. Civ. P. 12(e):
(e) Motion for More Definite Statement. If a pleading to which a responsive

pleading is permitted is so vague or ambiguous that a party cannot reasonably be

required to frame a responsive pleading, he may move for a more definite statement
before interposing his responsive pleading. The motion shall point out the defects

complained of and the details desired. If the motion is granted and the order of the
court is not obeyed within 10 days after notice of the order or within such other time
as the court may fix, the court may strike the pleading to which the motion was
directed or make such order as it deems just.

228. WRIGHT & MILLER, § 1357 at 593.
229. FED. R. Civ. P. 12(h)(2):

(h) Waiver or Preservation of Certain Defenses.

(2) A defense of failure to state a claim upon which relief can be granted, a

defense of failure to join a party indispensable under Rule 19, and an objection of
failure to state a legal defense to a claim may be made in any pleading permitted or

ordered under Rule 7(a), or by motion for judgment on the pleadings, or at the trial
on the merits.
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instances, the Federal courts have recognized the insufficiency of
the pleadings sua sponte.2  Ordinarily, however, even if raised by a
party, the motion is not granted, as trials on the merits are fa-
vored. 23' The party against whom the motion is directed is given
every chance to amend the pleadings to correct the defects of which
the moving party objects.232 However, if the plaintiff is unable or
unwilling to reform the pleadings, dismissal may result. 23

Failure To Join A Party Under Rule 19

This objection of failure to join a party under Rule 19 encom-
passes Louisiana's peremptory exception of failure to join an indis-
pensable party2 34 as well as dilatory exception of nonjoinder of a
necessary party. This motion to dismiss is brought to assert that a
person is absent from the action without whom complete adjudica-
tion is not possible or whose rights might be unduly prejudiced.
The absentee will be joined by order of the court if possible. Only
after the court has determined that he should be joined and that
it is impossible to do so must the court decide whether he should
be regarded as indispensable.2 35 Ordinarily, however, an outright
dismissal will not be granted,26 even if the party cannot be joined;
for the priority is placed on plaintiff's access to a trial on the merits.

The burden of proof is on the party bringing the motion. Evi-
dence may be presented. 37 Ordinarily, the motion is considered
when it is made as a preliminary matter. However, on occasion, it
is referred to the merits.2 38 The denial of the motion is interlocutory
and therefore is not appealable. When it is sustained, the court
favors the granting of leave to amend. If the non-moving party fails
to amend and dismissal is thereby necessary, it is without preju-
dice . 239

230. Literature, Inc. v. Quinn, 482 F.2d 372 (1st Cir. 1973). This is infrequently done,
unlike Louisiana courts which are specifically authorized to recognize insufficiencies of plead-
ings.

231. Rios v. Dillman, 499 F.2d 329 (5th Cir. 1973).
232. Rhodes v. Meyer, 334 F.2d 709 (8th Cir. 1964).
233. Maddox v. Shroyer, 302 F.2d 903 (D.C. Cir. 1962).
234. LA. CODE CIv. PRO. art. 927(3) (1960).
235. English v. Seaboard Coast Line R.R., 465 F.2d 43 (5th Cir. 1972). F.2d 43 (5th Cir.

1972).
236. Zwack v. Kraus Bros. & Co., 93 F. Supp. 963 (S.D. N.Y. 1950).
237. In re Caesars Palace Securities Litigation, 360 F. Supp. 366 (S.D. N.Y. 1973).
238. Flood v. Kuhn, 312 F. Supp. 404 (S.D. N.Y. 1970).
239. Culinary Workers & Bartenders Union, Local 814 v. Salatich, 318 F. Supp. 1047

(C.D. Cal. 1970).
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Preliminary Motions Not Enumerated In Rule 12(b) 4°

Apart from the motion for a more definite statement which has
already been mentioned,"' other objections to the pleadings are
recognized by federal courts on motions preliminary to trial. 4 '

Among these are those of res judicata,4 3 statute of limitations' and
incapacity to sue. '45 Although these objections are not specifically
enumerated, they are arguably encompassed by a Rule 12(b) (6)
motion for failure to state a claim. When there is no disputed fact
raised by an affirmative defense or the facts are completely dis-
closed on the face of the pleadings and nothing further can be devel-
oped by pre-trial discovery or by trial on the issues, recent cases
seem to agree that the matter may be disposed of by a motion to
dismiss."' After the pleadings are closed, the defense may be raised
on a motion for judgment on the pleadings.' If extrinsic evidence
is required, a motion for summary judgment is the proper proce-
dural device. 4 ' However, in either case the motion is to be sustained
only if there is no genuine issue as to a material fact in the contro-
versy.

Proposed Revisions In the Louisiana Law Of Exceptions

As the foregoing discussion has indicated, several problems
have developed in Louisiana practice which could be reduced or
eliminated by an adoption of portions of the Federal Rules. Among
those problems are the confusion which has arisen concerning what
constitutes a "general appearance" and the rather technical rules
of pleading objections and the waivers thereof. Another possible
problem concerns confusion experienced by attorneys who practice
both in Louisiana and in Federal courts and caused by the differing
rules of raising objections. Yet another possible problem concerns an
apparent lack of economy in the pleadings. While the Federal Rules
permit the filing of responsive pleadings in one instrument, the
answer, the Louisiana Code of Civil Procedure, depending on the

240. WRIGHT & MILLER, § 1360.
241. FED. R. Civ. P. 12(e).
242. Schetter v. United States, 136 F. Supp. 931 (W.D. Pa. 1956).
243. Thistlethwaite v. City of N.Y., 497 F.2d 339 (1974).
244. White v. Padgett, 475 F.2d 79 (5th Cir. 1973).
245. Hershel California Fruit Prod. Co., v. Hunt Foods, Inc., 119 F. Supp. 603 (N.D.

Cal. 1954).
246. WRIGHT & MILLER, § 1277 at 332.
247. Overseas Motors, Inc. v. Import Motors Ltd., Inc., 375 F. Supp. 499 (E.D. Mich.

1974).
248. Harrison v. Thompson, 447 F.2d 459 (5th Cir. 1971).
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objections raised, requires one, possibly two, filings in addition to
the answer.

It is evident that the primary purposes of pleadings are to give
notice, to frame issues and to dispose of insubstantial claims. In any
system of pleading, the redactors of procedural rules must concern
themselves with balancing the plaintiff's right to a forum in which
to file his claim and the defendant's right both to notice and to
protection from unnecessary or costly litigation. Both the federal
system and the Louisiana system generally favor the plaintiff's right
to a trial on the merits. In the federal system, the balance is struck
by proscribing liberal pleading requirements and permitting oppor-
tunities to amend the pleadings. In Louisiana, the opportunity to
amend the pleadings is almost as broad, but pleading requirements
are more strict; and, in certain respects, there are more stringent
waiver provisions which result in the defendant's loss of the ability
to object to the pleadings. For example, in Louisiana, the exception
of vagueness is waived if it is not raised timely or simultaneously
with other declinatory or dilatory exceptions. By comparison, the
federal motion for a more definite statement is broader and less
easily waived. Considering that Louisiana purports to be a "fact
pleading" jurisdiction, the vice of vagueness would arguably appear
to be more serious in Louisiana; and the concept of waiver should
not be so easily applied.

Some changes in the Louisiana Code of Civil Procedure would
alleviate the aforementioned problems. Among the changes which
would be of benefit is the modification or elimination of the "general
appearance" concept. If the objective of the general appearance
notion is to prevent one party from obtaining advantages from the
court which have been denied to the other party, the system could
be changed without penalizing plaintiff's interest. Louisiana Code
of Civil Procedure Article 7 should be amended to provide that a
party does not become subject to the jurisdiction of the court unless
he attempts to invoke the powers of the court to obtain positive
relief, such as in an incidental demand. As long as the defendant
maintains his defensive posture, the objection should not be waived,
provided he protests the jurisdiction of the court timely, either by
motion or in a responsive pleading.

The legislature should consider a second revision which would
provide for the raising of objections in the answer. In drafting the
articles on exceptions, the redactors of the Code of Civil Procedure
were guided by certain objectives. Among those were the following.
First, they strove to prevent dilatory tactics through the "stringing
out" of exceptions; and, second, they sought an early disposition of

[Vol. 22:90
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pleadings' issues, where possible, before the trial on the merits.
Those objectives could still be maintained if the above suggested
revision is made. Where the objections are raised by exception, the
party would, as at present, be required to raise all exceptions, dila-
tory, declinatory, or peremptory, or lose the right to raise them by
exception in accordance with Article 928. Peremptory exceptions
not raised could still be raised in the answer or at trial. Three bene-
fits would be realized by allowing exceptions to be filed with the
answer. First, economy of pleading would be gained; for a party
could consolidate all pleadings in one form, the answer. Second,
attorneys who practice in both state and federal courts would bene-
fit from the more consistent approach. Third, and most important,
such an approach represents a less technical approach to pleadings.
The party would not have to be so concerned with the timing of his
objections. With regard to a ruling by the court, the objections
would still be processed as preliminary matters unless the trial
judge specifically exercises his discretion to refer the objections to
the merits."9

In conclusion, the Louisiana law of exceptions appears to be
operating reasonably effectively in eliminating specious claims
while maintaining legitimate causes of action. The late Henry G.
McMahon noted that among the objectives of the Louisiana Code
of Civil Procedure was "the elimination of many unnecessarily tech-
nical rules and results which served more to defeat than to further
the ends of justice . . . ." It is submitted that with the above sug-
gested changes those objectives will be closer at hand.

Paul L. Billingsley

249. See Official Comments following LA. CODE CiV. PRO. art. 929.
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