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INTRODUCTION

The Watersons owned a building on a tree-lined street in 
Uptown, New Orleans in an area zoned for two-family dwellings.1

The building looked similar to other buildings in the 
neighborhood,2 but it contained four apartments, making it a type 
of property referred to as a four-plex.  Although the four-plex had 
been legal when this use first began in the neighborhood, such use

1. Lozes v. Waterson, 513 So. 2d 1155, 1155-56 (La. 1987). See infra Figure 1 (a 
photo of 7011 Jeanette Street, New Orleans, which is the subject of the zoning dispute, 
taken by the author in May 2021).

2. See infra Figure 2 (a photo of the immediate neighborhood of 7011 Jeanette 
Street, New Orleans, taken by the author in June 2021).



2021] Lost in Interpretation 3

had become illegal as a result of a New Orleans zoning ordinance 
that restricted the use of buildings in the neighborhood to one- or 
two-family dwellings.3 The New Orleans zoning laws (including 
those in effect at the time) have generally tolerated such use, 
referred to as a non-conforming use; however, an owner can lose 
the non-conforming use if the owner discontinues the non-
conforming use (such as by leaving the property vacant) 
continuously for over six months.4

In the summer of 1979, two of the apartments in the 
Watersons’ building stayed vacant for over six months.5  The 
neighboring property owners sued the Watersons to prevent them 
from re-leasing the two vacant apartments.6 The neighbors argued 
that the vacancy had led to the loss of non-conforming use status 
as a four-plex under the City’s zoning laws.7

The above neighborly dispute exemplifies the competing 
interests in municipal zoning regulations: interests of property 
owners like the Watersons to use their property as they wish 
versus those of the neighbors seeking to limit traffic congestion, 
noise, or overcrowding in the neighborhood.8 In addition to 
property owners, municipal governments have an interest in 
regulating neighborhoods to ensure the health, safety, and general 
welfare of their residents.9 Added to this mix are historic 
neighborhood preservationists, who are interested in preserving 

3. Lozes, 513 So. 2d at 1155-56. A nonconforming use is “[a] use which lawfully 
existed prior to the enactment of a zoning ordinance, and which is maintained after 
the effective date of the ordinance although it does not comply with the use restrictions 
applicable to the area in which it is situated.” Redfearn v. Creppel, 455 So. 2d 1356, 
1358 (La. 1984).

4. NEW ORLEANS, LA., COMPREHENSIVE ZONING ORDINANCE art. 25.3 (2015).
5. Lozes, 513 So. 2d at 1156.
6. Id.
7. Id.
8. Novick v. de la Vergne, 188 So. 2d 128, 129 (La. Ct. App. 4 Cir. 1966) (adjacent 

neighbor complaining about increased noise and parking problems due to non-
conforming uses); Redfearn v. Creppel, 436 So. 2d 1210, 1212 (La. Ct. App. 4 Cir. 1983) 
(neighbors complaining about increased traffic, garbage, and parking problems due to 
non-conforming use); Guillot v. Brooks, 26544 (La. App. 2 Cir. 3/1/95); 651 So. 2d 345 
(neighbors complaining that non-conforming use frightened their children and horses).

9. Barry Gosin, Pennsylvania Northwestern Distributors, Inc. v. Zoning Hearing 
Board of Moon Township: Amortization of Non-conforming Uses or Amortization of the 
Police Power in Pennsylvania?, 37 VILL. L. REV. 161, 162 (1992) (“Nonconforming uses 
are problematic because they hinder the realization of zoning’s general objective, 
which is to further the general public health, safety, and welfare.”).
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historic neighborhoods in the city.10 Non-conforming use 
regulations thus embroil competing interests among multiple 
constituencies.11  Municipal legislators have to weigh these 
competing interests when they regulate non-conforming uses.12

All jurisdictions across the United States agree that a non-
conforming use should be terminated when it is discontinued for a 
continuous period ranging from six months to two years.13 The 
New Orleans City Council regulates non-conforming uses as part 
of its Comprehensive Zoning Ordinances (“CZO”).14 The City’s 
non-conforming use regulations generally provide that a non-
conforming use is eliminated if it is discontinued (i.e. if a building 
with a non-conforming use remains vacant) for a continuous period 
of six calendar months or one hundred eighty days, as set forth in 
the most recent CZO.15

10. Daniel R. Mandelker, A Report on Planning in New Orleans, https://
landuselaw.wustl.edu/neworl.htm (last visited on May 21, 2021) (describing the City 
of New Orleans as a “a national treasure” because of the number of neighborhoods 
designated as a historic district under the National Historic Preservation Act and 
pointing out that certain development can destroy the historic neighborhoods by 
damaging their “architectural, historic, and residential appeal—as well as their 
unique role as cultural tourist destinations”).

11. Gosin, supra note 9, at 163-64.
12. Gosin, supra note 9, at 163-64 (“[m]any municipalities have employed 

amortization to balance these two competing interests.”).
13. PATRICIA E. SALKIN, 2 AM. LAW. ZONING § 12:22 (5th ed.) (stating that generally, 

municipal ordinances regulate the non-conforming uses by “terminating 
nonconforming uses that cease being used for a specific period of time, usually ranging 
from six months to two years or so.”).

14. NEW ORLEANS, LA., COMPREHENSIVE ZONING ORDINANCE art. 25.3 (2015). The 
City adopted its first Comprehensive Zoning Ordinance on June 1, 1929. Jefferson B. 
Fordham, Legal Aspects of Local Planning and Zoning in Louisiana, 6 LA. L. REV. 495, 
504 (1946). The initial non-conforming use regulations focused on the elimination of 
industrial and commercial uses in residential or apartment districts. See NEW 
ORLEANS, LA., COMPREHENSIVE ZONING ORDINANCE § 10(c) (1929). The 1929 CZO 
provided for discontinuance of non-conforming uses due to six months of continuous 
vacancy and retained the amortization model but extended the amortization time 
frame to fifteen or twenty years depending on the district. Id. § 10(d). The City 
abandoned the amortization model in 1953. See NEW ORLEANS, LA., COMPREHENSIVE 
ZONING ORDINANCE art. XXIV (1953). The City periodically enacted versions of the 
CZO with amendments by the City Council through various ordinances following each 
adoption. It appears that, in addition to the 1929 CZO, the City adopted versions of 
the CZOs in 1944, 1953, 1970, 1990, 1996, and 2015.

15. The City’s non-conforming use regulations provided for six calendar months of 
continuous vacancy prior to the 2015 CZO. NEW ORLEANS COMPREHENSIVE ZONING 
ORDINANCE LOOSELEAF SUPPLEMENT 13-3 (June 2014), https://www.nola.gov/city-
planning/czo/former-comprehensive-zoning-ordinance/former-new-orleans,-la-zoning-
thru-june-20,-2014/. The City Council changed the time period to one hundred eighty 
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Louisiana courts have consistently enforced the City’s non-
conforming use regulations where the non-conforming use 
property remained vacant in its entirety for the specified time 
frame.16  However, Louisiana courts have reached different results 
when interpreting the City’s non-conforming use regulations 
where a building with a non-conforming use is only partially 
vacant.17 Some Louisiana courts have held that a partial vacancy 
results in the loss of a non-conforming use status, while some have 
reached the opposite conclusion.18

The Watersons’ property involved only partial vacancy—two 
apartments out of the four were vacant.19  The Louisiana Supreme 
Court in Lozes v. Waterson held that the Watersons did not lose 
their non-conforming use status despite the partial vacancy.20  The 
court interpreted the then-effective non-conforming use 
regulations to conclude that the entire building had to be vacant in 
order for the Watersons to lose their non-conforming use status.21

With that interpretation, the court intended to establish “a 
standard for the uniform exercise of the continued nonconforming 
status or loss of the status by vacancy of the entire building for six 
consecutive months or more.”22

Over three decades later, the Lozes decision remains the only 
Louisiana Supreme Court decision on the issue of when non-
conforming use status terminates where the property with the non-
conforming use is partially vacant.  The City’s administrative 
agencies responsible for zoning enforcement, the Department of 
Safety and Permits and the Board of Zoning Adjustments, have 
been applying the Lozes holding to determine when a non-
conforming use terminates under the City’s zoning regulations.23

days in the 2015 CZO. NEW ORLEANS, LA., COMPREHENSIVE ZONING ORDINANCE art. 
25.3(C) (2015).

16. See discussion infra Part II(B)(1).
17. See discussion infra Part II(B)(2), (3).
18. See discussion infra Part II(B)(2), (3).
19. Lozes v. Waterson, 513 So. 2d 1155, 1156 (La. 1987).
20. Id. at 1158.
21. Id.
22. Id.
23. In an August 2020 hearing on an appeal of the Department of Safety and 

Permits’ issuance of a permit to renovate a property located in the Uptown 
neighborhood, Todd C. James, Vice Chair of the New Orleans Board of Zoning 
Adjustments (“BZA”), stated that “it’s always been my appreciation that NCU [non-
conforming use] does not expire until basically the entire building has been vacant for 
at least six months, is that right, DSP?” In response, Ms. Tammie Jackson, Director of 
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The two agencies take the position that a non-conforming use 
property must be entirely vacant for six months in order for a 
property to lose its non-conforming use status.24

Despite its impact on non-conforming use regulations in the 
City, the Lozes decision has attracted no scholarly attention.25

This Article examines in depth the Lozes decision in light of the 
non-conforming use regulations in effect at that time and those 
adopted after the 1987 decision.

This Article begins with a brief discussion of non-conforming 
uses, the different scenarios involving non-conforming uses, and 
general principles of statutory interpretation related to those 
regulations in Part I. Part II provides context for the 
understanding of the Lozes decision by setting forth the City’s non-
conforming use regulations applicable to the Lozes dispute in the 
late 1970s and by briefly reviewing the Louisiana cases on non-

the Department of Safety and Permits, stated: “Yes, the entire building, not one unit.” 
City Planning Commission Meeting (Aug. 10, 2020), https://cityofno.granicus.com
/MediaPlayer.php?view_id=2&clip_id=3664&meta_id=495340 (beginning at 3:45:25 to 
3:47:00). The author of this article was one of the neighbors of the property in dispute 
and was directly involved with the appeal of the Department of Safety and Permits’ 
decision to the BZA. The BZA did not decide the appeal on the non-conforming use 
issue. Instead, the BZA affirmed the neighbors’ appeal on the ground that the 
developer’s proposed multifamily project violated the CZO’s prohibition against 
expanding the existing building footprint under the CZO.

24. Id. As part of the non-conforming use determination, the Department of Safety 
and Permits requires that “the owner must furnish a notarized affidavit indicating 
that the property has not been vacant for a period of six (6) months or longer.” 
DEPARTMENT OF SAFETY AND PERMITS, DEPARTMENTAL POLICY MEMORANDUM (Mar. 
3, 2017), https://www.nola.gov/nola/media/One-Stop-Shop/Safety%20and%20Permits
/Verification-of-Non-Conforming-Uses-Rev-3-17.pdf.

25. Interestingly, some early Louisiana zoning decisions from the Louisiana 
Supreme Court attracted nationwide attention. Dix W. Noel, Retroactive Zoning and 
Nuisances, 41 COLUM. L. REV. 457, 468 (1941); William F. Fratcher, Zoning 
Ordinances Prohibiting Repair of Existing Structures, 35 MICH. L. REV. 642, 644 
(1937); John D. O’Reilly, Jr., Non-conforming Uses and the Due Process of Law, 23 
GEO. L.J. 218, 218, 219 (1934) (pointing out that perhaps the most far-reaching class 
of police regulations is that which has to do with restriction of the use of land, the area 
upon which buildings may be erected, and the height of buildings). Two articles in the 
late 1940s discussed the history of local planning and zoning in Louisiana. Fordham, 
supra note 14; Lynn H. Andrews, Administrative Aspects of Planning and Zoning at 
the Local Level in Louisiana, 7 LA. L. REV. 325 (1947). Since the 1940s, there has been 
little attention to the zoning regulations in Louisiana. A Westlaw search using “non-
conforming or non-conforming /2 use /20 Louisiana” yielded 161 entries but not a single 
law review article on Louisiana non-conforming uses. Laura Ashley wrote about the 
need for a comprehensive zoning plan in general. Laura F. Ashley, Re-building New 
Orleans: How the Big Easy Can Be the Next Big Example, 55 LOY. L. REV. 353 (2009).
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conforming uses prior to the Lozes decision.  Part III focuses on the 
Lozes decision and the court’s reasoning supporting its conclusions.  
Part IV discusses the City Council’s amendments to the non-
conforming use regulations subsequent to the Lozes decision and 
the adoption of the 2015 CZO with the most current non-
conforming use regulations.

Part V argues that the Lozes decision was wrongly decided in 
1987 and the decision is no longer valid under the 2015 CZO.  This 
Article points out that the Lozes court ignored the nature of non-
conforming uses and misinterpreted the City’s zoning laws in its 
desire to protect one group of property owners.  The legislative 
intent to eliminate non-conforming uses was lost in the court’s 
interpretation.  The Lozes court’s statutory interpretation actually 
favored the continuation of the non-conforming uses contrary to 
explicit legislative intent.

I.  NON-CONFORMING USES: THEIR REGULATION 
AND ENFORCEMENT

Non-conforming uses are uses of real property that lawfully 
existed prior to the enactment of the zoning law and become non-
conforming as a result of said enactment of the zoning law.26  Such 
uses are as varied as property owners’ uses of their properties.  The 
most straightforward example of a non-conforming use is a 
property in a residential district being used for commercial 
purposes in its entirety.27 Non-conforming uses can also exist 
when a property in a residential district is being used partially for 
commercial purposes.28 A property can also be non-conforming in 
a residential district if the property is being used for more dwelling 
units than are permitted in the residential district—for example, 
a four-plex in an area zoned for single- or two-family homes, as in 
the case of the Watersons’ property.29

26. See Redfearn v. Creppel, 455 So. 2d 1356, 1358 (La. 1984). Once a zoning law 
has been enacted, property owners must comply with the zoning laws for any future 
uses of their properties except for those who obtain a non-conforming use status. Any 
failure to comply with the zoning law post enactment will not be treated as non-
conforming uses; they will be violations of the zoning laws.

27. State ex rel Harz v. City of New Orleans, 44 So. 2d 889, 890 (La. 1950) (dealing 
with the operation of a pharmacy in a residential district).

28. State ex rel. Time Save Stores, Inc. v. Bd. of Zoning Adjustments of New 
Orleans, 261 So. 2d 273, 274 (La. Ct. App. 4 Cir. 1972).

29. Lozes v. Waterson, 513 So. 2d 1155, 1156 (La. 1987).
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Zoning laws tolerate the existence of non-conforming uses 
because of legislative unwillingness to deprive property owners of 
the use of their property.30 However, non-conforming uses are 
inconsistent with the goals of the zoning laws.31 Therefore, non-
conforming use regulations generally aim to eliminate these uses 
eventually.32

A. NON-CONFORMING USES: NECESSARY EVILS 
OF ZONING LAWS

It is undisputed that cities are allowed to enact zoning laws as 
a valid exercise of their police power.33 However, zoning laws 
restrict property owners’ rights to use their properties in regulated 
areas.34 Because zoning regulations regulate properties already 
owned and used by property owners prior to the enactment of the 
zoning regulations, some existing uses necessarily become non-
conforming after the adoption of new zoning regulations.35 Non-
conforming uses are therefore necessary byproducts of zoning 
regulations.

30. Gosin, supra note 9, at 170-74.
31. James E. Gilchrist, Amortization of Nonconforming Uses, 4 TULSA L.J. 32, 32 

(1967); Determination of Non-Conforming Status, NOLA.GOV, https://www.nola.gov
/safety-and-permits/development-regulations/determination-of-non-conforming-status/
(last visited Aug. 15, 2021).

32. Gilchrist, supra note 31 (“Nonconforming uses are in direct contradiction to the 
purposes of a comprehensive zoning ordinance. . . . From the outset the underlying 
theory of zoning authorities has been that nonconforming uses must be terminated.”); 
Douglas Hale Gross, Annotation, Zoning: Right to Resume Nonconforming Use 
of Premises after Voluntary or Unexplained Break in the Continuity of Nonconforming 
Use, 57 A.L.R.3d 279 (1974) (“There is also a rule that provisions of a zoning measure 
dealing with the resumption of nonconforming uses are to be construed strictly against 
the exercise of such uses; this rule is based on the spirit of such regulations: relieving 
individual owners of avoidable hardship and bringing about, as speedily as possible, 
universal conformity with the requirements of the zoning law.”).

33. In general, the power to enact zoning ordinances has been recognized as a valid 
exercise of the city’s police power. Slaughter-House Cases, 83 U.S. 36, 62-63 (1872); 
Vill. of Euclid v. Ambler Realty Co., 272 U.S. 365, 387-88 (1926). This Article does not 
intend to address the scope of the City’s police power to regulate zoning or whether the 
City legislature weighed the competing interests properly. Nor does it intend to 
address the validity of constitutional objections against zoning ordinances.

34. JAMES BUCHWALTER ET AL., 101A C.J.S. ZONING AND LAND PLANNING § 161
(updated March 2021).

35. Noel, supra note 25, at 458; O’Reilly, supra note 25, at 219 (pointing out that 
perhaps the most far-reaching class of police regulations is that which has to do with 
restriction of the use of land, the area upon which buildings may be erected, and the 
height of buildings).
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Courts have held that requiring immediate compliance with a 
new zoning law is unfair and perhaps unconstitutional because of 
undue hardship on individual property owners.36 As a result, 
zoning laws typically tolerate the existence of non-conforming uses 
under certain conditions even though they do not comply with 
zoning laws.37

On the other hand, non-conforming uses are inconsistent with 
the goal of zoning laws to confine certain classes of uses and 
structures to certain areas.38  Scholars have deemed the toleration 
of non-conforming uses as a matter of legislative grace.39 Some 
have described non-conforming uses as a thorn,40 a paradox or an 
aggravation,41 or a necessary evil.42 The very existence of non-
conforming uses embodies the inconsistencies and compromises 
related to land use regulations.  Therefore, zoning laws specify that 
a non-conforming use will terminate if the non-conforming use is 
discontinued continuously for a specific time period, generally from 
six months to two years.43

B. VACANCY AND ABATEMENT OF NON-CONFORMING USES

Disputes related to the abatement or discontinuation of non-
conforming uses can arise in different factual contexts.  In the most 
straightforward example, a dispute regarding the discontinuance 
of a non-conforming use can arise when a property that is entirely 
used for non-conforming purposes becomes vacant in its entirety or 
the non-conforming use is discontinued in its entirety for the 
required statutory period.44 In this situation, a property owner 
tries to revive a non-conforming use after the property has been 
vacant for over six months by applying for a permit.

36. Redfearn v. Creppel, 455 So. 2d 1356, 1358-59 (La. 1984).
37. See id.
38. Id. at 1359.
39. Perkins v. Madison Cty. Livestock & Fair Ass’n, 613 N.W.2d 264, 270 (Iowa 

2000) (quoting Stan Moore Motors, Inc. v. Polk Cty. Bd. of Adjustment, 209 N.W.2d 
50, 53 (Iowa 1973)).

40. Rockland Plaza Realty Corp. v. City of Rockland, 772 A.2d 256, 262 (Me. 2001) 
(quoting Mayberry v. Town of Old Orchard Beach, 599 A.2d 1153, 1154 (Me. 1991)).

41. Salkin, supra note 13; Perkins, 613 N.W.2d at 270 (quoting Stan Moore Motors, 
Inc., 209 N.W.2d at 53).

42. Gosin, supra note 9, at 170.
43. Salkin, supra note 13.
44. See State ex rel. Harz v. City of New Orleans, 216 La. 849, 851-52 (La. 1950).
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An abatement dispute can also implicate a building with only 
a partial vacancy. Partial vacancy can occur in different scenarios.  
It can happen when a building is used in its entirety for non-
conforming uses—for example, all commercial uses in residential 
areas—and only a portion of the building becomes vacant.45 In this 
scenario, the remaining use of the building is non-conforming 
because the building is being used for commercial purposes.46

In some situations, a building can be used partially for non-
conforming purposes (for example, commercial purposes in a 
residential area) while another portion can be used in a conforming 
manner (for example, residential purpose in an area zoned for 
residential purposes).  A dispute over partial vacancy can arise 
when only the portion being used for non-conforming puposes 
becomes vacant in the building.  In this situation, the remaining 
use of the building (the portion used for residential purposes) is 
conforming.47

A dispute related to partial vacancy abatement can also exist 
when a few of the dwelling units in a building become vacant in a 
residential area and the building contains more dwelling units 
than allowed under the zoning law.  The remaining use in this 
scenario can be conforming or non-conforming depending on the 
number of vacant units.  For example, the remaining use is 
conforming in the case of a four-plex in an area zoned as a two-
family residential district where two of the units became vacant, 
or in the case of a five-plex where four of the units became vacant.48

The remaining use can also be non-conforming, for example, in the 
case of a forty-unit apartment building in a single- or two-family 
residential area where only two of the units become vacant.49

45. See State ex rel. Time Saver Stores, Inc. v. Bd. of Zoning Adjustments of New 
Orleans, 261 So. 2d 273, 274 (La. Ct. App. 4 Cir. 1972).

46. Id. at 276.
47. Fuller v. City of New Orleans, Dep’t of Safety & Permits, 311 So. 2d 466, 467-

69 (La. Ct. App. 4 Cir. 1975).
48. Lozes v. Waterson, 513 So. 2d 1155, 1156, 1158 (La. 1987); Pailet v. City of New 

Orleans, Dep’t. of Safety & Permits, 433 So. 2d 1091, 1092-94 (La. Ct. App. 4 Cir. 1983).
49. This hypothetical scenario has not been addressed by any courts. It appeared in 

Judge Redmann’s dissenting opinion to the Fourth Circuit Court of Appeals’ decision 
finding that the Watersons lost their non-conforming use status, a decision later 
reversed by the Louisiana Supreme Court. Lozes, 503 So. 2d at 157-59 (Redmann, J., 
dissenting).
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C. NON-CONFORMING USE REGULATIONS AND PRINCIPLES OF 
STATUTORY INTERPRETATION RELATED TO THE 

NON-CONFORMING USE REGULATIONS

Because non-conforming uses are inconsistent with the goals 
of zoning regulations, a major public policy of zoning ordinances is 
to secure the gradual elimination, restriction, or diminishment of 
non-conforming uses.50 Non-conforming use regulations have 
generally provided that a non-conforming use should be 
terminated when it is discontinued or the building is unoccupied 
for a continuous time period ranging from six months to two 
years.51 New Orleans zoning ordinances have provided for 
abatement of non-conforming uses if the non-conforming uses are 
discontinued for a continuous period of six calendar months or one 
hundred eighty days.52

Consistent with public policy, Louisiana courts have long 
recognized that “non-conforming uses are inconsistent with the 
purpose of zoning ordinances to confine certain types of buildings 
and uses to certain areas; thus, decisions regarding non-
conforming use should be viewed narrowly with all doubt resolved 
against continuation or expansion of the nonconformity.”53 The 
New Orleans City Council explicitly codified this rule of 
construction as part of its non-conforming use regulations in 
2012.54

In addition, the Louisiana Civil Code also instructs the courts
to interpret statutory language in favor of promoting the 

50. Gilchrist, supra note 31, at 32; Gross, supra note 32.
51. Salkin, supra note 13.
52. The City’s non-conforming use regulations provided for six calendar months of 

continuous vacancy prior to the 2015 CZO. See NEW ORLEANS COMPREHENSIVE 
ZONING ORDINANCE LOOSELEAF SUPPLEMENT 13-3 (June 2014), https://www.nola.gov
/city-planning/czo/former-comprehensive-zoning-ordinance/former-new-orleans,-la-
zoning-thru-june-20,-2014/. The City Council changed the time period to one hundred 
eighty days in the 2015 CZO. NEW ORLEANS, LA., COMPREHENSIVE ZONING 
ORDINANCE art. 25.3 (2015).

53. Vieux Carre Prop. Owners v. City of New Orleans, 2014-0825, p. 9 (La. App. 4 
Cir. 4/15/15); 216 So. 3d 873, 879; see also Redfearn v. Creppel, 455 So. 2d 1356, 1359 
(La. 1984); Kuhn v. Sciortino, 483 So. 2d 666, 667 (La. Ct. App. 5 Cir. 1986); Weisler 
v. Bd. of Zoning Adjustments, 98-3007 (La. App. 4 Cir. 11/17/99); 745 So. 2d 1259, 1261.

54. Section 13.2.2 was adopted on March 1, 2012 by Ord. No. 024751, § 1 as an 
amendment to the 1995 CZO. NEW ORLEANS COMPREHENSIVE ZONING ORDINANCE 
LOOSELEAF SUPPLEMENT 13-3 (June 2014), https://www.nola.gov/city-planning/czo
/former-comprehensive-zoning-ordinance/former-new-orleans,-la-zoning-thru-june-20,-
2014/.
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legislative intent in case of any ambiguities.55 Courts must 
interpret a statute as having the meaning that best conforms to 
the legislative intent.56 The legislative intent of the City’s non-
conforming use regulations is to gradually eliminate non-
conforming uses.57 Therefore, Louisiana courts are obligated to 
interpret the non-conforming use regulations in a manner 
consistent with the intent to eliminate non-conforming uses.

II.  THE NEW ORLEANS NON-CONFORMING USE 
REGULATIONS AND JUDICIAL DECISIONS 

RELEVANT TO THE LOZES DISPUTE

The Lozes v. Waterson dispute arose in the late 1970s and was 
subject to the non-conforming use regulations in effect at that time.  
For a proper analysis of the Lozes decision, it is necessary to 
understand the applicable non-conforming use regulations as well 
as the judicial decisions on non-conforming uses prior to the Lozes
dispute.

A. NEW ORLEANS NON-CONFORMING USE 
REGULATIONS IN THE 1970S

Non-conforming use regulations applicable to the Lozes
dispute were set forth in the 1970 Comprehensive Zoning 
Ordinance (“1970 CZO”).58 Consistent with the majority of U.S. 

55. LA. CIV. CODE ANN. art. 10; Wartelle v. Women’s & Children’s Hosp., Inc., 97-
0744 (La. 12/2/97); 704 So. 2d 778, 782 (“Legislative intent is the fundamental question 
in all cases of statutory interpretation.”).

56. LA. CIV. CODE ANN. art. 10.
57. NEW ORLEANS, LA., COMPREHENSIVE ZONING ORDINANCE art. 25.3(A) (2015) 

(“Nonconforming uses are inconsistent with the objectives of this Ordinance, which is 
to confine certain classes of structures and uses to certain localities, and thus, should 
be viewed narrowly and have all doubts resolved against the continuation or expansion 
of nonconformity in order to preserve the property rights of adjacent property owners.).

58. Lozes v. Waterson, 513 So. 2d 1155, 1156 (La. 1987); NEW ORLEANS, LA.,
COMPREHENSIVE ZONING ORDINANCE art. 12, § 2 (1970). It is beyond the scope of this 
article to engage in a comprehensive discussion of the history of zoning laws in the 
City. As a primer, New Orleans is one of the first cities to implement zoning 
regulations including non-conforming use regulations in this country. The City 
adopted a piecemeal zoning ordinance in 1927, which created an exclusive residence 
zone and allowed one year in which to liquidate business establishments already in 
the zone. The ordinance was an early example of an amortization model whereby the 
legislature allowed property owners a period of time to bring their property into 
conformity. See Gosin, supra note 9, at 174. Several owners of business establishments 
in the designated districts refused to liquidate and challenged the constitutional 
validity of the ordinance. State ex rel. Dema Realty Co. v. McDonald, 168 La. 172 
(1929). The Louisiana Supreme Court upheld the City’s ordinance, which drew 
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jurisdictions at that time, the 1970 CZO provided for termination 
of non-conforming uses due to six calendar months of continuous 
vacancy.59

The pertinent portion of the ordinance (Art. 12, § 2) read as 
follows:

No building or portion thereof or land used in whole or in part 
for non-conforming purposes according to the provisions of this 
Ordinance, which hereafter becomes and remains vacant for a 
continuous period of 6 calendar months shall again be used 
except in conformity with the regulations of the district in 
which such building or land is situated. . . .60

While most jurisdictions at that time required an intent to 
abandon a non-conforming use before it would be deemed 
abandoned or discontinued,61 the 1970 CZO specifically instructed 
Louisiana courts not to consider the owner’s intent or that of 
anybody else in interpreting and construing the word “vacant.”62

Specifically, the CZO noted:
[n]either the intention of the owner nor that of anybody else to 
use a building or lot or part of either for any non-conforming 
use, nor the fact that said building or lot or part of either may 
have been used by a makeshift or pretended non-conforming 
use shall be taken into consideration in interpreting and 
construing the word ‘vacant’ as used in this section.63

Some jurisdictions at that time allowed a discontinuance 
period to be tolled if the cessation was involuntary and not 
attributable to the property owner in any way.64  The 1970 CZO, 
however, required the termination of a non-conforming use even 

scholarly criticism for being too drastic. Noel, supra note 25, at 468 (identifying 
Louisiana as “the jurisdiction which has gone farthest in upholding retroactive 
legislation prohibiting all commercial establishments in certain areas.”); O’Reilly, 
supra note 25, at 223. See supra note 14 for a brief discussion about the City’s CZO.

59. NEW ORLEANS, LA., COMPREHENSIVE ZONING ORDINANCE art. 12, § 2 (1970).
60. Id.
61. Fuller v. City of New Orleans, Dep’t of Safety & Permits, 311 So. 2d 466, 468 

(La. Ct. App. 4 Cir. 1975) (pointing out that the majority of jurisdictions required an 
intent to abandon non-conforming uses).

62. NEW ORLEANS, LA., COMPREHENSIVE ZONING ORDINANCE art. 12, § 2 (1970).
63. Id.
64. Salkin, supra note 13.
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when the vacancy occurred due to forces beyond the owners’ 
control, with only three narrow exceptions.65

The three narrow exceptions were related to situations 
involving leases, bankruptcy, or foreclosure.  If the lessee vacated
the property prior to the expiration of the lease, the building would 
not be considered vacant under the 1970 CZO until the owner 
obtained legal control of its occupancy.66 However, the exception 
did not apply if the owner would be legally entitled to regain 
possession and did not by legal or other effective means attempt to 
gain possession.67  In addition, in a bankruptcy, the 1970 CZO 
would not consider a building or place used for non-conforming 
purposes vacant until its sale or return to the owner by order of 
court or otherwise in the bankruptcy proceedings.68 Finally, the 
vacancy period was tolled after foreclosure proceedings had been 
instituted until the mortgagee or purchaser at a foreclosure sale 
took possession and ownership was established by court procedure 
or until the mortgagee gained possession by a recorded legal 
transfer.69 The 1970 CZO also allowed a non-conforming use to be 
restored within one year if the building was destroyed by fire, 
storms, or other acts of God, or by a public enemy.70

The above review shows that the 1970 CZO took a more 
restrictive approach than other jurisdictions with regard to non-
conforming uses.  Property owners could lose their non-conforming 
use status regardless of their intent and regardless of whether the 
vacancy or discontinuance occurred due to events beyond their 
control except for three narrow exceptions.  The City legislature 
also clearly anticipated that partial vacancy of a building with non-
conforming use could result in abatement of the non-conforming 
use status.

B. LOUISIANA COURTS’ ENFORCEMENT OF NON-CONFORMING 
USE REGULATIONS PRIOR TO LOZES V. WATERSON

Louisiana courts have uniformly enforced non-conforming use 
regulations to find termination of non-conforming use status where 

65. Fuller, 311 So. 2d at 469 (finding that a non-conforming use was terminated 
under Article 12 due to vacancy because of the owner’s illness).

66. NEW ORLEANS, LA., COMPREHENSIVE ZONING ORDINANCE art. 12, § 2 (1970).
67. Id.
68. Id.
69. Id.
70. Id.



2021] Lost in Interpretation 15

the non-conforming use property remained vacant or discontinued 
its use in its entirety for the requisite statutory period.71  However, 
judicial disagreement has occurred in cases involving partial 
vacancy.72 Prior to the Lozes dispute, the Fourth Circuit Court of 
Appeals resolved disputes involving partial vacancy three times.73

In one case, the court found that partial vacancy did not terminate 
non-conforming use status where the entire building was being 
used in a non-conforming manner and the building became 
partially vacant.74 In the other two cases, the court found that 
partial vacancy resulted in loss of non-conforming use status where 
the remaining uses of the buildings were conforming with zoning 
regulations.75

1. VACANCY OF THE ENTIRE NON-CONFORMING USE BUILDING 
TERMINATES NON-CONFORMING USE STATUS

Louisiana courts have interpreted the New Orleans non-
conforming use regulations to find termination of non-conforming 
use status where the entire property was vacant or the use was 
discontinued for over six months continuously.76 In those cases, 
the parties disputed whether the properties with non-conforming 

71. See Onorato v. Rossignol, 47 So. 2d 489, 490 (La. 1950); Jones v. Cusimano, 524 
So. 2d 172, 175 (La. Ct. App. 4 Cir. 1988); State ex rel. Harz v. City of New Orleans, 44 
So. 2d 889, 892 (La. 1950).

72. See State ex rel. Time Saver Stores, Inc. v. Bd. of Zoning Adjustments of New 
Orleans, 261 So. 2d 273, 276 (La. Ct. App. 4 Cir. 1972); Fuller v. City of New Orleans, 
Dep’t of Safety & Permits, 311 So. 2d 466, 468-69 (La. Ct. App. 4 Cir. 1975); Pailet v. 
City of New Orleans, Dep’t of Safety & Permits, 433 So. 2d 1091, 1094 (La. Ct. App. 4 
Cir. 1983).

73. State ex rel. Time Saver Stores, Inc., 261 So. 2d at 276; Fuller, 311 So. 2d at 468-
69; Pailet, 433 So. 2d at 1094.

74. State ex rel. Time Saver Stores, Inc., 261 So. 2d at 276.
75. Fuller, 311 So. 2d at 468-69; Pailet, 433 So. 2d at 1094.
76. Onorato, 47 So. 2d at 490 (finding loss of non-conforming use status where the 

defendant permitted the premises to remain unused as a dry-cleaning establishment 
for over six months); State ex rel. Harz, 44 So. 2d at 892 (upholding the trial court’s 
ruling that the non-conforming use of the pharmacy business had been lost due to 
discontinuance of the business for over six months); In re Coleman, 242 So. 2d 602, 604 
(La. Ct. App. 4 Cir. 1970) (agreeing with the trial court that the non-conforming use 
status was lost because of vacancy for over six months); Jones, 524 So. 2d at 174 
(finding that the property lost its non-conforming use status because the entire 
building was vacant for over six months continuously even though the vacancy was 
involuntary due to the owner’s inability to secure tenants). Contra Lozes v. Waterson, 
513 So. 2d 1155, 1158 (La. 1987).
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uses were in fact vacant, or whether the non-conforming uses were 
discontinued for the required statutory period.77

Consistent with non-conforming use regulations, Louisiana 
courts found that the non-conforming use was terminated when a 
vacancy occurred.78  The courts disregarded the owners’ intent, 
consistent with the mandates of non-conforming use regulations.79

The court rejected the property owners’ argument that the 
vacancy or discontinuation was involuntary.80  In Jones v. 
Cusimano, the property owner argued that the vacancy was 
involuntary due to the owner’s inability to find a tenant.81 The 
court pointed out that the New Orleans ordinance specifically 
provided that non-conforming use status was lost if the non-
conforming building remained vacant continuously for more than 
six months and that the ordinance did not classify any use or non-
use as “voluntary” or “involuntary.”82

2. PARTIAL VACANCY DOES NOT RESULT IN LOSS OF 
NON-CONFORMING USE STATUS

The Fourth Circuit confronted the partial vacancy issue under 
New Orleans’s non-conforming use regulations in 1972 in State ex 
rel. Time Saver Stores, Inc. v. Board of Zoning Adjustments of New 
Orleans.83 The Time Saver case involved a property in a district 

77. Onorato, 47 So. 2d at 489-90; State ex rel. Harz, 44 So. 2d at 891; In re Coleman, 
242 So. 2d at 604; Jones, 524 So. 2d at 173.

78. In re Coleman, 242 So. 2d at 604; Fuller, 311 So. 2d at 468-69.
79. In re Coleman, 242 So. 2d at 604; Fuller, 311 So. 2d at 468-69.
80. Jones, 524 So. 2d at 174-75.
81. Id. at 173.
82. Jones v. Cusimano, 524 So. 2d 172, 174, (La. Ct. App. 4 Cir. 1988).
83. State ex rel. Time Saver Stores, Inc. v. Bd. of Zoning Adjustments of New 

Orleans, 261 So. 2d 273, 274 (La. Ct. App. 4 Cir. 1972). The Fourth Circuit addressed 
this issue six years earlier under Jefferson Parish’s zoning laws. Parish of Jefferson v. 
Boyd, 192 So. 2d 873, 874 (La. Ct. App. 4 Cir. 1966). In an action to enjoin the 
maintenance of a triplex in a single-family zone, the Fourth Circuit held that where 
the defendant building owner’s predecessor had occupied the disputed structure as a 
single-family dwelling for at least four years, the non-conforming character of the 
structure as a triplex was discontinued pursuant to a zoning ordinance which provided 
for such discontinuance upon an abandonment of non-conforming use for two years. 
Id. at 874-76.
This article focuses on the zoning regulations for the City of New Orleans only. The 
Fourth Circuit was also presented with the issue of whether an attic apartment lost 
its non-conforming use status in New Orleans due to being vacant for over six months 
continuously while the other apartments in the building were undergoing renovations 
under a building permit. Novick v. de la Vergne, 188 So. 2d 128, 129 (La. Ct. App. 4 
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zoned for single-family residences.84 The building had been used 
as five separate units: two commercial units on the ground floor 
and three apartments upstairs.85 The parties did not challenge the 
property’s non-conforming status.86

The neighbors opposed the new owner’s attempt to continue 
using one of the commercial units for commercial purposes on the 
grounds that the unit had been vacant for a continuous period of 
more than six months, losing its non-conforming use status under 
the City’s zoning laws.87 In addition, the neighbors argued that 
two of the three apartments upstairs had lost their non-conforming 
use status for the same reason.88 The Time Saver case implicates 
a partial vacancy where the building was used in its entirety in a 
non-conforming manner prior to the partial vacancy but where the 
remaining use of the property was also non-conforming.

After a trial, the district court found that one of the three 
apartments and one of the commercial units were vacant for a 
continuous period of six calendar months.89 The trial court held 
that the vacant commercial unit and the apartment could no longer 
be used for non-conforming purposes.90

On appeal, the Fourth Circuit reversed.91  The court found 
that the non-conforming use regulations under the 1953 
Comprehensive Zoning Ordinance were ambiguous.92 The court 

Cir. 1966). The court avoided the issue by finding that the attic apartment was not 
vacant because of the Department of Safety and Permits’ long-standing practice of 
suspending the running of the six-month vacancy clause and that it was not possible 
to use the attic apartment as a dwelling unit during the extensive repairs to the house. 
Id. at 130-31.

84. State ex rel. Time Saver Stores, Inc., 261 So. 2d at 274.
85. Id.
86. Id.
87. Id.
88. Id.
89. Id.
90. Id.
91. Id. at 276.
92. Id. at 275. Non-conforming use regulations in the 1953 CZO were contained in 

article XXIV § 2 of the Comprehensive Zoning Ordinance. Id. at 274-75. The relevant 
portion governing non-conforming uses did not undergo any changes when the City 
Council adopted the 1970 CZO except for the renumbering of the article as Article 12. 
See id. at 274-75, 275 n.1. Article XXIV stated in pertinent part:

No Building or portion thereof or land used in whole or in part for non-conforming 
purposes according to the provisions of this Ordinance, which hereafter becomes 
and remains vacant for a continuous period of six (6) calendar months shall again 
be used except in conformity with the regulations of the district in which such 
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concluded that the “portion thereof” phrase did not apply when a 
building was “used in whole” for non-conforming uses.93  The court 
interpreted the statute to mean that the “portion of” language 
applied only in situations where a building with partial conforming 
and partial non-conforming uses were implicated.94  Therefore, the 
court held that the vacancy did not result in a loss of the non-
conforming use status because the other portions continued as non-
conforming uses under the ordinance during that period.95

In reversing the trial court’s holding, the Fourth Circuit was 
concerned about the effect of the trial court’s decision.  The court 
pointed out that the zoning code required that the building could 
only be used in conformity with the zoning regulations if the partial 
vacancy terminated the non-conforming use status.96 The 
building, however, was located in a single-family residential area 
and it would be impossible for the building to be used in conformity 
with the zoning regulations because the remaining use of the 
building (one commercial unit and two apartments) could not 
qualify as conforming.97 A finding of the termination of non-
conforming use status would have meant that Time Saver Stores, 
Inc. could no longer use its property at all.  The court refused to 
construe the zoning ordinance to mean that a property owner was 
“prohibited altogether from using his property, in the absence of 
explicit language in the ordinance to that effect.”98 The court 
reasoned as follows:

It [sic] an ordinance means that a person cannot use his 
property at all, it should expressly say so.  We decline to 
construe an ordinance to mean that an owner is prohibited 
altogether from using his property, in the absence of explicit 
language in the ordinance to that effect. Perhaps zoning 

building or land is situated. Neither the intention of the owner nor that of anybody 
else to use a building or lot or part of either for any non-conforming use, nor the 
fact that said building or lot or part of either may have been used by a makeshift 
or pretended non-conforming use shall be taken into consideration in interpreting 
and construing the word ‘vacant’ as used in this Ordinance. . . .

State ex rel. Time Saver Stores, Inc., 261 So. 2d 273, 274-75 (La. Ct. App. 4 Cir. 1972)
(quoting NEW ORLEANS, LA. COMPREHENSIVE ZONING ORDINANCE art. XXIV § 2 
(1953)) (emphasis omitted).

93. Id. at 276.
94. See id. at 275-76.
95. Id. at 276.
96. Id.
97. Id. at 275.
98. Id.
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ordinances could constitutionally do so, but this one by its 
terms does not.99

Judge Stoulig grudgingly concurred in the majority 
decision.100 He pointed out that the majority’s conclusion 
contradicted the good zoning practices related to the ultimate 
elimination of the non-conforming uses.101 He joined the majority 
because he shared the concerns of other judges that holding 
otherwise would take the property out of commerce.102

3. PARTIAL VACANCY RESULTS IN LOSS OF NON-CONFORMING 
USE STATUS

In 1975, a similar dispute involving a partial vacancy landed 
in front of the Fourth Circuit.103 Fuller v. City of New Orleans
involved a building with mixed commercial and residential uses.104

The property was located in a district zoned as multiple residential 
where commercial uses were prohibited.105  The ground floor of the 
building was used as a bar and also contained a bedroom-kitchen 
apartment occupied by the owner.106 Six sleeping rooms were 
upstairs and rented to tenants.107 The owner had operated the 
ground floor as a bar prior to the adoption of the applicable zoning 
ordinance and had obtained non-conforming use status for the 
bar.108

Around January 1974, the owner leased the premises to 
Melvin Fuller for the purpose of operating a bar.109 When Fuller 
applied for the necessary 1974 licenses, the Department of Safety 
and Permits denied his application on the ground that the portion 
of the building had lost its non-conforming status as a bar because 
of discontinuance of non-conforming use.110

99. State ex rel. Time Saver Stores, Inc., 261 So. 2d 273, 275 (La. Ct. App. 4 Cir. 
1972).

100. Id. at 276-77 (Stoulig, J., concurring).
101. Id. at 276.
102. Id. at 276-77.
103. Fuller v. City of New Orleans, Dep’t of Safety & Permits, 311 So. 2d 466, 467 

(La. Ct. App. 4 Cir. 1975).
104. Id.
105. Id.
106. Id. at 469 n.2.
107. Id.
108. Id. at 467.
109. Id.
110. Id. at 468.
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Fuller sued the City and lost at the trial court.111 On appeal,
the Fourth Circuit focused its discussions on whether the evidence 
supported the trial court’s finding that the portion of the building 
was vacant.112 The Fourth Circuit concluded that the record 
supported the trial court’s finding that the ground floor had not 
been used as a bar for over six months.113

The Fuller court did not specifically address the issue of 
whether the partial vacancy resulted in loss of non-conforming 
use—the issue that the Time Saver court had addressed just three 
years earlier.  Interestingly, the court did not even mention the 
Time Saver case.  Because the property was located in a multiple 
family residential district, the vacancy of the non-conforming use 
portion meant that the remaining use of the building became 
conforming.  The Fuller court’s holding recognized that non-
conforming use regulations in effect then applied to partial vacancy 
and that the partial vacancy resulted in termination of the non-
conforming use status where the remaining use of the property was 
conforming.114

In 1983, the Fourth Circuit confronted another partial 
vacancy dispute in Pailet v. City of New Orleans, Department of 
Safety & Permits.115 The property at issue was a five-unit family 
dwelling located in an area zoned for single- and two-family 
dwellings.116 There was no dispute that the property had a non-
conforming use status as a five-unit building.117 However, from 
1977 to October 1980, at least four of the apartments were 
vacant.118 In October 1980, the plaintiffs bought the house and 
began renovating it into a four-family home.119 The neighbors sued 
for an injunction to prevent the renovations.120 The Pailet case 

111. Fuller v. City of New Orleans, Dep’t of Safety & Permits, 311 So. 2d 466, 468 
(La. Ct. App. 4 Cir. 1975).

112. Id. at 468-69.
113. Id. at 468.
114. Id.
115. Pailet v. City of New Orleans, Dep’t of Safety & Permits, 433 So. 2d 1091, 1092 

(La. Ct. App. 4 Cir. 1983).
116. Id.
117. Id.
118. Id. Whether the fifth apartment was vacant was disputed. The previous owner 

lived in the apartment before going to stay with her daughter, though some of her 
belongings remained in the apartment and she maintained an “unrealistic intention 
to return to her home.” Id. at 1093.

119. Id. at 1092.
120. Id.
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involved a situation in which a partial vacancy (four out of five 
dwelling units) rendered the remaining use (one dwelling unit) 
conforming.121

After finding that the prior owner had occupied her 
apartment, the trial court held that the building did not lose its 
non-conforming use status as a multi-family apartment 
dwelling.122  The court reasoned that occupancy of one of the 
apartments preserved the non-conforming status of the others, and 
therefore, the house could be renovated into a four-family 
dwelling.123

On appeal, the Fourth Circuit reversed the trial court’s 
judgment.124  First, the Fourth Circuit disagreed with the trial 
court’s finding that one of the apartments was occupied because 
the use of the premises was makeshift at best.125 Therefore, the 
court concluded that the building remained “vacant” within the 
meaning of the zoning ordinance for well over six months.126

Second, the Fourth Circuit held, albeit in dicta, that even if 
one of the apartments was occupied, that use was in a conforming 
manner in an area zoned for single- or two-family uses.127 The 
court distinguished the Time Saver case and found that 
preservation of the non-conforming status required a continuing 
non-conforming use that was not interrupted for more than six 
months, as in the Time Saver case.128 The Pailet majority129

reasoned that the prior owner’s occupancy, if any, was only a 
conforming use as a single-family dwelling and a conforming use 
could not preserve a non-conforming use status.130 The Pailet court 
thus took a restrictive approach with regard to the continuation of 
a non-conforming use involving a partial vacancy.

121. Pailet v. City of New Orleans, Dep’t of Safety & Permits, 433 So. 2d 1091, 1094 
(La. Ct. App. 4 Cir. 1983).

122. Id. at 1093.
123. Id.
124. Id.
125. Id.
126. Id.
127. Id.
128. Id. at 1093-94.
129. Judge Lobrano dissented on the issue of whether the owners acquired vested 

rights in the building permit issued by the Department of Safety and Permits. Id. at 
1097 (Lobrano, J., dissenting).

130. Id. at 1093 (majority opinion).
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III.  LOZES V. WATERSON: THE FACTS AND 
THE COURT’S REASONING

The Louisiana Supreme Court decided the Lozes case in 
1987.131 The case involved a partially vacant four-plex property 
where the vacancy of two apartment units had rendered the use of 
the two remaining units conforming in an area zoned for single-
and two-family dwellings.132

A. THE FACTUAL BACKGROUND

The defendants, Mr. and Mrs. J. Aubrey Waterson, owned a 
four-plex apartment in an area zoned for single- and two-family 
dwellings.133 Two of the apartments in the four-plex, Apartments 
C and D, were vacant from July 1979 until March 15, 1980.134  The 
apartments were repainted, repaired, and refurbished during 
October, November, and December 1979 and were advertised for 
rent during October and November.135

The plaintiffs were adjacent neighbors who owned and resided 
in residential dwellings.136 They sued the defendants to prevent 
them from reletting the apartments and from continuing to use the 
property as a four-plex.137 The plaintiffs argued that because two 
of the apartments were vacant for a period in excess of six 
consecutive months, the non-conforming use status of the four-plex 
was abated under the 1970 CZO.138

B. THE LOWER COURTS’ FINDINGS AND REASONING

On July 1, 1981, the Civil District Court granted the 
neighbors’ motion for summary judgment and enjoined the 
defendants from using the property other than as a two-family 

131. Lozes v. Waterson, 513 So. 2d 1155 (La. 1987). This Article limits its discussion 
to the Louisiana Supreme Court’s reasoning and conclusion in the Lozes case under 
the New Orleans non-conforming use regulations. It does not address the broader 
question of how Louisiana courts should have interpreted the non-conforming use 
regulations in light of the fact that the non-conforming use regulations have undergone 
extensive changes since the Lozes decision.

132. Id.
133. Id. at 1155-56.
134. Id. at 1156.
135. Id.
136. Id.
137. Id.
138. Id.
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residential building.139 The district court also rejected the 
Watersons’ constitutional challenge of the non-conforming use 
ordinance.140

The Watersons appealed.141 The Fourth Circuit upheld the 
lower court’s interpretation that the property lost its non-
conforming use status as a four-plex under the 1970 CZO.142 In 
finding in favor of the neighbors, the Fourth Circuit distinguished 
the case from its earlier Time Saver decision.143 The Fourth Circuit 
rejected the Watersons’ arguments that the Time Saver case stood 
for the rule that a “nonconforming building must be wholly vacant 
before it loses its nonconforming status” under the City’s zoning 
ordinance.144 The Fourth Circuit also dismissed the Watersons’ 
attempt to distinguish the Pailet case from the Time Saver case.145

Instead, the Fourth Circuit followed the restrictive approach 
adopted by the Pailet court, which held that when a building with 
non-conforming use was partially vacant, the non-conforming use 
was lost when the non-vacant portions were used in a conforming 
manner.146  The Fourth Circuit pointed out that the remaining use 
of the building (two occupied units) in the Lozes case was 
conforming in an area zoned for two-family dwellings as a result of 
the vacancy of Apartments C and D.147 Therefore, the partial 
vacancy resulted in the loss of the property’s non-conforming 
status as a four-plex.148

Two judges of the Fourth Circuit dissented.149 Chief Judge 
Redmann argued that the City’s zoning ordinance terminated the 
non-conforming use of the whole building only when the whole 
building remained vacant for over six months.150 He agreed with 
the Time Saver court’s interpretation that “the ‘portion thereof’ 
provision of the New Orleans ordinance [did] not purport to be 
applicable piecemeal to each portion of an entire nonconforming 

139. Lozes v. Waterson, 513 So. 2d 1155 (La. 1987).
140. Id.
141. Lozes v. Waterson, 503 So. 2d 155 (La. Ct. App. 4 Cir. 1987).
142. Id. at 157.
143. Id. at 156-57.
144. Id. at 156.
145. Id. at 156-57.
146. Id. at 157.
147. Id.
148. Id.
149. Id. at 157-59.
150. Id. at 158 (Redmann, C.J., dissenting).
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building.”151 He seemed to be concerned that interpreting the 
zoning ordinance in such a way would create hardship because 
“each [apartment] might stay vacant over six months—whether for 
needed repairs and redecorating or for cause beyond the owner’s 
control, such as today’s high unemployment rate.”152

Judge Redmann conceded that the 1970 CZO would terminate 
non-conforming use in some situations involving partial 
vacancy.153 According to Judge Redmann, if one part of a building 
was used for commercial purposes while all other parts were used 
as residences in a multi-family residential district, the non-
conforming use would terminate if the commercial portion of the 
building became vacant.154 In that situation, Judge Redmann 
noted, “the continuing use of the residence portions would not 
preserve the nonconforming commercial use of the one portion of 
the building.”155  Judge Redmann commented that the 1970 CZO 
gave no means to identify which two apartments were conforming 
use and which nonconforming.156 Therefore, Judge Redmann 
treated the defendants’ building as if the entire building was used 
for non-conforming purposes.157

Judge Ciaccio also believed that “[t]he subject property, a four-
plex, with four independent living units including, kitchens, [was] 
a ‘building used in whole for nonconforming uses.’”158  He reasoned 
that “[e]ach apartment [was] non-conforming because of the 
presence of three other living units within the ‘building.’”159 He 
accused the majority of engaging in the “fiction of assuming that 
the vacancy in two units cause[s] them to physically change (i.e., 
become incorporated into the remaining two units with kitchens 
removed) or to constructively disappear from the building.”160 He 
believed that the two vacant units had “remained unchanged . . . 

151. Lozes v. Waterson, 503 So. 2d 155, 158 (La. Ct. App. 4 Cir. 1987) (Redmann, C.J.,
dissenting).

152. Id.
153. Id. at 159.
154. Id. at 158.
155. Id.
156. Id.
157. Id.
158. Id. at 159 (Ciaccio, J., dissenting).
159. Id.
160. Id.
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and continue[d] to make the ‘building’ a four-plex, not a fictional 
duplex.”161

C. THE LOUISIANA SUPREME COURT’S
DECISION AND ITS RATIONALE

On appeal, the Louisiana Supreme Court reversed the Fourth 
Circuit and found that the Watersons’ property did not lose its non-
conforming use status despite the partial vacancy.162 Writing for 
the majority, Chief Justice Dixon reasoned that the “portion 
thereof” provision of the ordinance did not apply to this case 
because the entire building qualified as a non-conforming use.163

The court reasoned that “[u]nder the ordinance[,] the four-plex is a 
‘building . . . used in whole . . . for non-conforming purposes.’”164

Therefore, because the entire building is a single non-conforming 
use, all of it would have to be vacant in order to lose the non-
conforming status.165 The Lozes court relied on the Time Saver
case to support its holding.166

In justifying its decision, the court stressed the potential 
impact of the lower court’s holding on non-conforming use property 
owners.  The court reasoned:

The effect of the holding by the court of appeal in this case 
would be either the loss of use of a portion of the building, or 
the conversion of the building to a conforming use.  The two 
vacant apartments would then be taken out of commerce until 
the long-term leases expired on the other two apartments 
irrespective of how long those leases ran.  This interpretation 
would also have the effect of discouraging a property owner 
from refurbishing apartments in multi-apartment buildings 
with non-conforming use status, since he would risk the 
possibility of losing the use of part of his property if the 
renovations could not be completed and the apartment relet 
within a six month period.167

161. Id.
162. Lozes v. Waterson, 513 So. 2d 1155, 1158 (La. 1987).
163. Id.
164. Id.
165. Id.
166. Id. at 1156-57.
167. Id. at 1157. See also Douglas Hale Gross, Annotation, Zoning: Right to Resume 

Nonconforming Use of Premises after Involuntary Break in the Continuity of 
Nonconforming Use Caused by Difficulties Unrelated to Governmental Activity, 56 
A.L.R.3d 14 (1974) (“Under New Orleans zoning ordinance providing that non-
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In supporting its conclusion, the majority relied on the general 
principle that “a zoning ordinance, being in derogation of rights of 
private ownership and curtailing and limiting the use of property, 
must be strictly construed in favor of the property owner, and 
where exemptions appear in favor of a property owner, these 
exemptions should be liberally construed in favor of the property 
owner.”168 The court noted that “a zoning ordinance which is 
subject to more than one reasonable interpretation should be 
construed in favor of unrestricted use of property.”169 The court 
believed that its interpretation “establishes a standard for the 
uniform exercise of the continued nonconforming status or loss of 
the status by vacancy of the entire building for six consecutive 
months or more.”170 The court, however, ignored the fact that its 
interpretation undermined the legislative intent to gradually 
eliminate non-conforming uses in New Orleans.171

Justice Walter F. Marcus dissented from the majority.172 He 
disagreed with the majority’s position “that the fourplex was a 
building used in whole for non-conforming purposes.”173  He 
pointed out that “[a]n example of a building being used in whole 
for non-conforming purposes would be a single-family home being 
used for commercial purposes” in an area zoned for single 
families.174  He noted that “[w]hen the fourplex was completely 
occupied, it was being used in part for conforming purposes (two 
units) and in part for non-conforming purposes (two units).”175

Because “[t]he part used for non-conforming purposes (two units) 
[was] and remained vacant for a continuous period of six calendar 
months,” Judge Marcus believed that the building had lost its non-
conforming use status as a four-plex.176

conforming use status would be lost by vacancy or non-use for six months in area of 
city zoned for two-family dwellings, vacancy of all but one unit in four-plex apartment 
building (during which time apartments were refurbished and offered for rent) did not 
abate non-conforming use status where the court considered entire building single 
non-conforming use and entire building would have to be vacant for more than six 
months in order to lose status.”) (citing Lozes v. Waterson, 513 So. 2d 1155 (La. 1987)).

168. Lozes, 513 So. 2d at 1157.
169. Id.
170. Id. at 1158.
171. See discussion infra Part IV.
172. Lozes, 513 So. 2d at 1158 (Marcus, J., dissenting).
173. Id.
174. Id.
175. Id.
176. Id.
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IV.  AMENDMENTS TO NEW ORLEANS 
NON-CONFORMING USE REGULATIONS AFTER THE 

LOZES CASE AND THE ADOPTION OF THE 2015 CZO177

New Orleans non-conforming use regulations changed 
significantly after the Lozes decision in 1987.  All of the substantive 
changes adopted by the City Council after the 1970 CZO and 
currently codified in Article 25 of the 2015 CZO reflect the 
legislative intent to eliminate non-conforming uses.

Article 25 provides that a non-conforming use is abandoned if 
it is discontinued for a continuous period of one hundred eighty 
days.178 In addition, like the 1970 CZO, Article 25 also provides 
that a property owner’s intent is not relevant in determining 
whether an abandoned non-conforming use may be re-established 
or resumed.179 It provides:

A particular use that is established as non-conforming is 
deemed abandoned when that particular non-conforming use 
is discontinued or becomes vacant or unoccupied for a 
continuous period of one-hundred eighty (180) days.  An 
abandoned non-conforming use may not be re-established or 
resumed regardless of intent.  Any subsequent occupancy shall 
comply with all regulations of the zoning district in which the 
land or structure is located.180

Unlike the 1970 CZO, Article 25 eliminated all of the 
exceptions to the abandonment rule related to leases, bankruptcy, 
and foreclosures.181  Article 25 does toll the running of the one 

177. New Orleans City Council has amended its zoning ordinances continuously 
throughout the years and Article 25 incorporates multiple amendments since the 1970 
CZO, including major amendments in 1995 and 2012. The 1995 New Orleans 
Comprehensive Zoning Ordinance with supplements is available through the City’s 
website. The supplement was kept current through Ordinance 25724, which was 
passed on March 13, 2013. NEW ORLEANS COMPREHENSIVE ZONING ORDINANCE 
LOOSELEAF SUPPLEMENT (June 2014), https://www.nola.gov/city-planning/czo/former-
comprehensive-zoning-ordinance/former-new-orleans,-la-zoning-thru-june-20,-2014/
(the looseleaf supplement containing the original 1995 CZO and the subsequent 
amendments are referred herein as “the 1995 CZO”). The 1995 CZO is the version 
immediately preceding the 2015 CZO.

178. NEW ORLEANS, LA., COMPREHENSIVE ZONING ORDINANCE art. 25.3(C) (2015).
179. Id.
180. Id.
181. See id. art. 25.
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hundred eighty days if the discontinuance is caused by state of 
emergency, force majeure, or acts of public enemy.182

Article 25 also explicitly reversed an apparently long-standing 
practice of the Department of Safety and Permits to suspend the 
six-month vacancy rule during construction or renovation.183

Article 25 requires that non-conforming use “shall restore 
operation within one-hundred eighty (180) days of the cessation of 
the use” where a non-conforming use has ceased operation for 
renovations in conjunction with a lawfully issued building 
permit.184

Louisiana courts had long recognized that non-conforming 
uses are inconsistent with the objectives of zoning laws,185 and the 
City zoning ordinance codified that principle in Article 25:186

Nonconforming uses are inconsistent with the objectives of 
this Ordinance, which is to confine certain classes of structures 
and uses to certain localities, and thus, should be viewed 
narrowly and have all doubts resolved against the 
continuation or expansion of nonconformity in order to 
preserve the property rights of adjacent property owners.187

To further the legislative intent to limit non-conforming uses, 
Article 25 retains the heightened standard of proof to establish 
legality of a nonconformity through clear and convincing evidence 
and puts the burden of proof on the non-conforming use property 

182. NEW ORLEANS, LA., COMPREHENSIVE ZONING ORDINANCE art. 25.3(C) (2015).
183. Novick v. de la Vergne, 188 So. 2d 128, 130 (La. Ct. App. 4 Cir. 1966)

(mentioning the “uniform practice of the Department of Safety and Permits of the City 
of New Orleans is to suspend the six-month vacancy clause during the course of repairs 
and renovations of a building when such repairs are being carried out under valid 
building permits under supervision and inspection of the City Building Inspector.”).

184. NEW ORLEANS, LA., COMPREHENSIVE ZONING ORDINANCE art. 25.3(C) (2015).
185. See Redfearn v. Creppel, 455 So. 2d 1356, 1359 (La. 1984); Weisler v. Bd. of 

Zoning Adjustments, 98-3007 (La. App. 4 Cir. 11/17/99); 745 So. 2d 1259, 1261 (“[A] 
nonconforming use is inconsistent with the purpose of zoning ordinances. . . .”); Kuhn 
v. Sciortino, 483 So. 2d 666, 667 (La. Ct. App. 5 Cir. 1986).

186. The City Council explicitly codified the principle on March 1, 2012 through Article 
13.2.2., Ord. No. 024751, § 1 as an amendment to the 1995 CZO, the predecessor of 
Article 25, and the principle was retained in Article 25. See NEW ORLEANS 
COMPREHENSIVE ZONING ORDINANCE LOOSELEAF SUPPLEMENT 13-3 (June 2014), 
https://www.nola.gov/city-planning/czo/former-comprehensive-zoning-ordinance/former-
new-orleans,-la-zoning-thru-june-20,-2014/; NEW ORLEANS,LA., COMPREHENSIVE ZONING
ORDINANCE art. 25.3(A) (2015).

187. NEW ORLEANS, LA., COMPREHENSIVE ZONING ORDINANCE art. 25.3(A) (2015).
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owner.188 The heightened burden of proof requirement reversed 
the Louisiana Supreme Court’s 1990 decision in City of New 
Orleans v. Elms189 which put the burden of proof on the party 
urging the termination of a non-conforming use by abandonment 
or discontinuance.190  Article 25 makes it more difficult for a 
property owner to claim a non-conforming use or to resist a 
challenge to a non-conforming use as a result of abandonment or 
discontinuance, as in the case of a building being left vacant 
continuously for six months or more.

V.  LOZES WAS ERRONEOUSLY DECIDED IN 1987 AND 
DID NOT SURVIVE THE SUBSEQUENT AMENDMENTS 

TO THE CITY’S NON-CONFORMING USE REGULATIONS

The Lozes court incorrectly interpreted the 1970 CZO in favor 
of continuing the non-conforming use status where a building with 
a non-conforming use is only partially vacant.  The court’s 
interpretation has the effect of preventing the termination or 
abatement of non-conforming uses in many situations contrary to 
legislative intent.  In addition, the Lozes decision is no longer good 
law under the current 2015 CZO.

A. LOZES WAS WRONGLY DECIDED IN 1987

The Lozes court interpreted the applicable non-conforming 
use regulations to mean that a building would lose its non-
conforming use status only when the building was entirely 
vacant.191 The court reached its conclusion by adopting the 
reasoning of the Time Saver case.  The court, however, ignored 
some critical differences between the Watersons’ property in Lozes
and the property in the Time Saver case.192 By refusing to find 

188. NEW ORLEANS, LA., COMPREHENSIVE ZONING ORDINANCE art. 25.3(D) (2015)
(“In all cases, it is the burden of the property owner, through the provision of clear and 
convincing evidence, to establish the legality of a nonconforming structure, use, lot, or 
sign under the provisions of this Ordinance.”).

189. City of New Orleans v. Elms, 566 So. 2d 626, 634 (La. 1990).
190. See Gebre v. City of New Orleans, 2014-0904 (La. App. 4 Cir. 10/7/15); 177 So. 

3d 723, 737 (in a case involving the question of whether the property owner lost his 
non-conforming use status under the CZO in effect at that time, the court, quoting 
CZO § 13.2.1, noted that “the burden of proof to establish the existence and retention 
of a nonconforming use shall be on the property owner of the building or land claiming 
retention of said nonconforming use by clear and convincing evidence.”).

191. Lozes v. Waterson, 513 So. 2d 1155, 1157 (La. 1987).
192. It is beyond the scope of this article to examine whether the Time Saver case 

was correctly decided under the applicable non-conforming use regulations. The Time 
Saver case was limited to a building where the entire building was being used in a 
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abatement of non-conforming use status in the Lozes case, the 
court also violated the fundamental rules of statutory 
interpretation related to non-conforming use regulations.

1. THE LOZES COURT IGNORED THE FACTUAL DIFFERENCES 
BETWEEN THE TIME SAVER CASE AND THE LOZES DISPUTE

When adopting the reasoning of the Time Saver case, the court 
ignored the key difference between the two cases.  The building in 
the Time Saver dispute had two units being used for commercial 
uses and three apartments for residential use.193 Only one of the 
commercial units and one of the apartments were vacant.194 The 
remaining use (one commercial unit and two apartments) was still 
non-conforming in an area zoned for single-family uses.195 In 
contrast, the Lozes case involved a situation where the remaining 
use of the property (two apartments) was conforming in the 
residential district zoned for two-family uses.196

This factual difference is significant.  The Time Saver court 
was motivated by the concern that an interpretation leading to the 
property owner’s loss of its non-conforming status would have 
deprived the owner of its use of the property in its entirety.197  The 
non-conforming use regulations required that the building be used 
in conformity with the zoning regulation upon loss of the non-
conforming use status — something that the property owner in the 
Time Saver case could not do because the remaining use of the 
building (one commercial unit and two apartments) was still non-
conforming.  The Time Saver court refused to interpret the zoning 
regulation to have such a drastic consequence where the 
regulations failed to state so explicitly.198

non-conforming manner, and the remaining use could not be conforming. The Time 
Saver court refused to interpret the non-conforming use regulation to deprive a 
property owner of its entire use of the property. By extending the Time Saver reasoning 
to situations where the remaining use of the property is conforming, the Lozes court 
undermines the legislative effort to eliminate non-conforming uses as discussed 
herein.

193. State ex rel. Time Saver Stores, Inc. v. Bd. of Zoning Adjustments of New 
Orleans, 261 So. 2d 273, 274 (La. Ct. App. 4 Cir. 1972).

194. Id.
195. Id. at 275.
196. Lozes, 513 So. 2d at 1156.
197. State ex rel. Time Saver Stores, Inc., 261 So. 2d at 275.
198. Id.
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That concern was not present in the Lozes case.  The 
Watersons’ property contained a four-plex with two vacant units.  
The vacancy of two of the units rendered the remaining two units 
a conforming use in the neighborhood.  The Watersons could still 
use their property as a duplex, which qualified as a conforming use 
under the zoning laws.  The Pailet court recognized this distinction 
and limited the Time Saver decision by holding that the non-
conforming use status could only be preserved if the remaining use 
was non-conforming.199

By extending the Time Saver rationale to the Watersons’ 
situation and requiring that the entire building be vacant before 
loss of non-conforming use status, the Lozes court essentially 
prevented the termination of non-conforming uses in many other 
situations where a property owner could discontinue a non-
conforming use.  For example, Louisiana courts agree that vacancy 
of a portion of the building with commercial use in a mixed 
commercial/residential use situation would result in the loss of the 
non-conforming use status.200 Under the Lozes court’s reasoning, 
however, the non-conforming commercial use in a building with 
mixed commercial/residential use would not abate—regardless of 
the discontinuation—unless the entire building was vacant.  Under 
the Lozes decision, the property in the Fuller case would not have 
lost its non-conforming use status despite the continuous vacancy 
of the downstairs bar because the upper level was still occupied.  
This result is inconsistent with the legislative intent to eliminate 
non-conforming uses in the City.

The Lozes court seemed to be limiting its decision by treating 
the Watersons’ property as a building with a single non-conforming 
use.201 However, the Waterson property was not being used 
entirely as a non-conforming use.  As Justice Marcus noted in his 
dissent, “[w]hen the four-plex was completely occupied, it was 
being used in part for conforming purposes (two units) and in part 

199. Pailet v. City of New Orleans, Dep’t of Safety & Permits, 433 So. 2d 1091, 1093 
(La. Ct. App. 4 Cir. 1983).

200. The Time Saver court and Chief Judge Redmann of the Fourth Circuit, who 
dissented in the Lozes decision at the appellate level, Lozes v. Waterson, 503 So. 2d 
155 (La. Ct. App. 4 Cir. 1987) (Redmann, C.J., dissenting), all acknowledged the fact 
that the partial vacancy could result in termination of non-conforming use status 
under the 1970 CZO. See State ex rel. Time Saver Stores, Inc., 261 So. 2d 273; see 
also Fuller v. City of New Orleans, Dep’t of Safety & Permits, 311 So. 2d 466, 469 (La. 
Ct. App. 4 Cir. 1975).

201. Lozes, 513 So. 2d at 1158.
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for non-conforming purposes (two units).”202 Nothing prevented 
the Watersons from using the property as a duplex.  The 
Watersons’ property also appeared visually no different from 
others in the neighborhood.203

Under the logic of the Lozes court’s reasoning, the mere 
presence of a non-conforming use in a building turns the building 
into one with a single non-conforming use.  Therefore, all buildings 
with some non-conforming uses would be treated as buildings with 
a single non-conforming use.204 For example, all buildings with 
mixed commercial and residential uses in an area zoned for 
residential only or buildings with more than two apartments in an 
area zoned for single- or two-family uses would have a single non-
conforming use.  This would essentially mean that those buildings 
would not lose their non-conforming use status unless they were 
entirely vacant.  As explained further below, this interpretation 
would result in a continuation of non-conforming uses, not 
elimination of non-conforming uses.

2. THE COURT VIOLATED THE RULES OF STATUTORY 
INTERPRETATION RELATED TO NON-CONFORMING 
USE REGULATIONS

Courts are obligated to interpret non-conforming use 
regulations to promote the legislative intent to limit or eliminate 
non-conforming uses, with all doubt resolved against continuation 
or expansion of the non-conforming uses.205  When no question 
exists that a property has a non-conforming use, the court has to 
follow the strict construction principle and not the principle set 
forth in Elms regarding the interpretation of general zoning 
regulations in favor of property owners.206

202. Id. (Marcus, J., dissenting).
203. See infra Figure 2.
204. The additional problem with the Lozes decision is that even though the Lozes

decision could be limited to situations involving buildings with single non-conforming 
uses, the City’s administrative enforcement agencies have not adopted this narrow 
interpretation. The DSP and BZA have interpreted the Lozes decision to hold that a 
non-conforming use only terminates if the entire building is vacant.

205. Redfearn v. Creppel, 455 So. 2d 1356, 1359 (La. 1984); Kuhn v. Sciortino, 483 
So. 2d 666, 667 (La. Ct. App. 5 Cir. 1986); City of Lake Charles v. Frank, 350 So. 2d 
233, 235 (La. Ct. App. 3 Cir. 1977) (“However, provisions for the continuation of a 
nonconforming use should be strictly construed to secure their gradual elimination.”).

206. Weisler v. Bd. of Zoning Adjustments, 98-3007 (La. App. 4 Cir. 11/17/99); 745 
So. 2d 1259, 1261.
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Instead of following the above well-established rule of 
statutory construction, the Lozes court took the opposite approach.  
The Lozes court relied on the general principle that zoning laws 
should be construed strictly in favor of the property owners.207  The 
court ignored the fact that there was no dispute that the Watersons 
had a non-conforming use.  The court should have followed the 
principle of interpretation related to non-conforming uses, i.e. 
courts should interpret non-conforming uses to promote the
legislative intent to eliminate them.  By ignoring the differences 
between the two scenarios, the Lozes court construed the non-
conforming use regulations in favor of the continuation of non-
conforming uses, contrary to the legislative intent to eliminate
non-conforming uses.208

The City Council clearly anticipated that a partial vacancy of 
a building with non-conforming use could result in loss of the non-
conforming use status when enacting the 1970 CZO.209

Nonetheless, under the Lozes decision and as applied by the City’s 
zoning enforcement agencies, partial vacancy would never result 
in termination of non-conforming use status.  For example, a 
building with multiple units (three units or more) in an area zoned 
for single- or two-family uses could be converted to a single-family 
unit or a duplex and used as such without ever losing its non-
conforming use status as a building with multiple units because 
the building would never qualify as entirely vacant.  This is clearly 
not what the legislature intended.  The Lozes court’s interpretation 
essentially deleted the language “portions thereof” from the 1970 
CZO non-conforming use regulation.

In justifying its holding, the court appeared to be concerned 
about the negative impact of eliminating non-conforming uses on 
property owners.  For example, the court was concerned that the 
two vacant apartments would then be taken out of commerce until 
the long-term leases expired on the other two apartments, 
irrespective of how long those leases ran.210 In addition, the court 

207. Lozes, 513 So. 2d at 1157.
208. Id. at 1158.
209. The Time Saver court recognized the possibility of an abatement of a non-

conforming use due to a partial vacancy. State ex rel. Time Saver Stores, Inc. v. Bd. of 
Zoning Adjustments of New Orleans, 261 So. 2d 273, 276 (La. Ct. App. 4 Cir. 1972); see
also Fuller v. City of New Orleans, Dep’t of Safety & Permits, 311 So. 2d 466, 468-69
(La. Ct. App. 4 Cir. 1975); Lozes v. Waterson, 503 So. 2d 155, 158 (La. Ct. App. 4 Cir. 
1987) (Redmann, C.J., dissenting).

210. Lozes, 513 So. 2d at 1157.
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noted that a different interpretation would discourage a property 
owner from renovating apartments in multi-unit apartment 
buildings with non-conforming use status.  The property owners 
might be concerned that they could not complete the renovations 
and lease the apartment within a six-month statutory period, 
thereby losing their non-conforming uses.211

The above concerns expressed by the court are present in all 
disputes involving non-conforming uses.  Elimination of non-
conforming uses unavoidably negatively impacts owners’ uses of 
their properties.  The City legislature, however, has weighed the 
competing interests from multiple constituencies and has chosen 
to favor elimination of non-conforming uses despite the negative 
consequences.  The City legislature, consisting of representatives 
elected by the voters, is the proper entity to weigh these different 
interests, not the courts.212 The Lozes court improperly 
disregarded the public policy choices made by the elected 
representatives of the City residents.

3. ANOTHER JURISDICTION HAS REJECTED THE LOZES
COURT’S RATIONALE UNDER SIMILAR REGULATIONS

In a case with an identical fact pattern, one court in Nebraska 
rejected the interpretation adopted by the Lozes court.213 The 
plaintiff in that case owned a four-plex apartment in an area zoned 
for single- and two-family residences.214 The district court held 
that the building lost its non-conforming use because it was not 
used as a four-plex for twelve months.215 On appeal, the plaintiff 
argued that the building had not lost its non-conforming use status 
because the building itself was still a four-plex and units were 
available.216

211. Lozes v. Waterson, 513 So. 2d 1155, 1157 (La. 1987).
212. Progressive Sec. Ins. Co. v. Foster, 711 So. 2d 675, 688 (La. 1998) (“It is not the 

prerogative of the judiciary to disregard public policy decisions underlying legislation 
or to reweigh balances of interests and policy considerations already struck by the 
legislature.”).

213. Rodehorst Bros. v. City of Norfolk Bd. of Adjustment, 844 N.W.2d 755, 766 (Neb. 
2014). The City of Norfolk adopted the following language regarding non-conforming 
use: “If [a] non-conforming use is in fact discontinued for a period of twelve months, 
such right to the non-conforming use shall be forfeited and any future use of the 
building and premises shall conform to the regulation.” Id. at 762 (citing Neb. Rev. 
Stat. § 19-904.01).

214. Id. at 759.
215. Id. at 761.
216. Id.
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The Nebraska Supreme Court rejected the property owner’s 
arguments.  The court pointed out that just because “a building is 
usable as a non-conforming use does not mean that it is actually 
used in that manner.”217  The court noted that if the plaintiff’s 
position were correct, non-conforming use would never be lost.218

B. THE LOZES DECISION IS NO LONGER GOOD LAW BECAUSE 
OF SUBSEQUENT LEGISLATIVE AMENDMENTS

Subsequent to the Lozes decision, the New Orleans City 
Council amended non-conforming use regulations multiple 
times.219  All of the subsequent legislative amendments further 
demonstrate that the legislators intended to gradually eliminate 
non-conforming uses.  The Lozes decision is no longer valid under 
the current non-conforming use regulations.

First, Article 25 of the 2015 CZO simplified the statutory 
language related to abandonment of non-conforming uses.  It 
eliminated the statutory language of “[n]o building or portion 
thereof or land used in whole or in part for non-conforming 
purposes. . . .”220 Instead, it focuses on the non-conforming use 
itself and stipulates that a non-conforming use is abandoned when 
the use is discontinued for one-hundred eighty days 
continuously.221

The City Council also codified the widely recognized general 
principle that “non-conforming uses . . . should be viewed narrowly 
and have all doubts resolved against the continuation or expansion 
of nonconformity in order to preserve the property rights of 
adjacent property owners.222 By codifying the principle as part of 
its zoning code, the City Council explicitly recognized the nature of 
non-conforming uses and the need to limit them to protect the 
rights of neighboring property owners as part of its non-conforming 
use regulations.

217. Rodehorst Bros., 844 N.W.2d at 764.
218. Id.
219. See supra note 14.
220. See NEW ORLEANS, LA., COMPREHENSIVE ZONING ORDINANCE art. 25.3 (2015).
221. Id. art. 25.3(C).
222. NEW ORLEANS COMPREHENSIVE ZONING ORDINANCE LOOSELEAF SUPPLEMENT

13-3 (June 2014), https://www.nola.gov/city-planning/czo/former-comprehensive-zoning-
ordinance/former-new-orleans,-la-zoning-thru-june-20,-2014/ (Section 13.2.2 was adopted
on March 1, 2012 by Ord. No. 024751, § 1 as an amendment to the 1995 CZO).
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The City Council also elevated the standard of proof to 
establish legality of a nonconformity to a “clear and convincing” 
standard.223 In addition, it put the burden of proof on the non-
conforming use property owner.224 This further demonstrates the 
City Council’s intent to make it difficult to continue non-
conforming uses, thereby fulfilling the public policy goal of 
eventual elimination of non-conforming uses.

The City Council’s intent to eliminate non-conforming uses in 
the City is also apparent from Article 25’s elimination of the 
exceptions to the one-hundred-eighty-day rule related to leases, 
bankruptcy, and foreclosures as provided for in the 1970 CZO.225

Furthermore, Article 25 explicitly reversed a long-standing 
practice of the Department of Safety and Permits to suspend the 
six-month vacancy rule during construction or renovation under a 
lawfully issued permit.226

Under Article 25, the partial vacancy in the Watersons’ 
property would have terminated its non-conforming use status as 
a four-plex.  There was no dispute that the non-conforming use—
use of the property as a four-plex—was discontinued when only two 
of the apartments were used.227  For over one hundred eighty days, 
the property was used as a duplex, a conforming use under the 
zoning ordinance.  Applying the general principle to interpret the 
non-conforming use regulation in favor of narrowing or eliminating 
the non-conforming use, the court would have to conclude that the 
Watersons lost their non-conforming use status when the vacancy 
of the two apartments rendered the remaining use conforming 
under the zoning laws.  That interpretation would have promoted 
the legislative intent to eliminate non-conforming uses.

223. NEW ORLEANS COMPREHENSIVE ZONING ORDINANCE LOOSELEAF SUPPLEMENT
13-3 (June 2014), https://www.nola.gov/city-planning/czo/former-comprehensive-
zoning-ordinance/former-new-orleans,-la-zoning-thru-june-20,-2014/.

224. Id.; NEW ORLEANS, LA., COMPREHENSIVE ZONING ORDINANCE art. 25.2(D) 
(2015); Gebre v. City of New Orleans, 2014-0904 (La. App. 4 Cir. 10/7/15); 177 So. 3d 
723, 737.

225. NEW ORLEANS, LA., COMPREHENSIVE ZONING ORDINANCE art. 25.3(C) (2015).
226. See Novick v. de la Vergne, 188 So. 2d 128, 130 (La. Ct. App. 4 Cir. 1966) 

(mentioning that the “uniform practice of the Department of Safety and Permits of the 
City of New Orleans is to suspend the six month vacancy clause during the course of 
repairs and renovations of a building when such repairs are being carried out under 
valid building permits under supervision and inspection of the City Building 
Inspector.”).

227. Lozes v. Waterson, 513 So. 2d 1155, 1157 (La. 1987).
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CONCLUSION

The Louisiana Supreme Court incorrectly ruled in favor of 
allowing the continued existence of non-conforming use in the 
Lozes decision over three decades ago.  The court ignored the 
nature of non-conforming uses and violated the fundamental 
principles of statutory interpretation related to non-conforming 
uses.  The statutory principles of interpretation require that the 
court construe the non-conforming use regulations to narrow or 
eliminate non-conforming uses.  The court did exactly the opposite 
with its Lozes decision.

In interpreting the non-conforming use regulations in favor of 
the Watersons in the Lozes case, the court allowed itself to be 
swayed by its concerns to protect the non-conforming use property 
owners and intruded into a role reserved for the legislature.228 The 
Lozes court improperly rewrote the applicable non-conforming use 
regulations through interpretation.

Furthermore, the Lozes decision did not survive the 
subsequent zoning amendments as adopted in the 2015 CZO.  
Article 25 has adopted several amendments aimed at promoting 
the public policy of gradually eliminating non-conforming uses.  It 
has codified the principle of statutory construction related to non-
conforming uses and put the burden on property owners to prove 
through clear and convincing evidence the legality of their 
nonconformities.  The zoning changes further demonstrate the 
legislative intent to narrow and eliminate non-conforming uses.  
The City administrative agencies’ continued reliance on the Lozes 
decision when determining whether non-conforming use has 
terminated in New Orleans undermines the public policy and 
legislative intent to eliminate non-conforming uses.  

228. Lozes, 513 So. 2d at 1157 (reasoning that “[t]he effect of the holding by the court 
of appeal in this case would be either the loss of use of a portion of the building, or the 
conversion of the building to a conforming use. The two vacant apartments would then 
be taken out of commerce until the long-term leases expired on the other two 
apartments irrespective of how long those leases ran.”).
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Figure 1: a photo of 7011 Jeanette Street, New Orleans, which is 
the subject of the zoning dispute, taken by the author in May 2021.  
Lozes v. Waterson, 513 So.2d 1155, 1155-56 (La. 1987).



2021] Lost in Interpretation 39

Figure 2: a photo of the immediate neighborhood of 7011 Jeanette 
Street, New Orleans, taken by the author in June 2021.


