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INTRODUCTION
Mandatory arbitration clauses in employment and consumer 

contracts (hereinafter, “arbitration agreements”), coupled with a 
requirement that employees forgo class and collective action, have 
established arbitration as a prevalent alternative forum for resolv-
ing employment and consumer disputes in the United States of 
America,1 and particularly in the so-called “gig” economy.2  Indeed, 
for years, corporations have embedded mandatory arbitration with 
waiver of class action in employment contracts3 and terms of use 
agreements for consumption goods.4 This pervasive scenario has 
raised criticism from academics and lawmakers because of the de-
terrent effect of waiver of class action on the vindication of workers’ 
and consumers’ rights.5

1. See Imre S. Szalai & John D. Wessel, The Widespread Use of Workplace Arbitration 
Among America’s Top 100 Companies 4 (2018), http://employeerightsadvocacy.org/wp-
content/uploads/2018/03/NELA-Institute-Report-Widespread-Use-of-Workplace-
Arbitration-March-2018.pdf. See also Imre Stephen Szalai, The Prevalence of Consumer 
Arbitration by American Top Companies, 52 U.C. DAVIS L. REV. ONLINE 233, 234 
(2019); 2019 Carlton Fields Class Action Survey, CARLTON FIELDS (2019), 
https://classactionsurvey.com/wp-content/uploads/2019/04/2019_Class_Action
_Survey.pdf. The inclusion of class action waivers in arbitration agreements by 
companies increased nearly 50% from 2017 to 2018. 2019 Carlton Fields Class Action 
Survey 5, CARLTON FIELDS (2019), https://classactionsurvey.com/wp-content/uploads
/2019/04/2019_Class_Action_Survey.pdf. The year 2018 set a record in the use of 
waiver of class action in comparison to previous years. Id.

2. See Valerio De Stefano, The Rise of the “Just-in-time Workforce”: On-demand 
Work, Crowdwork and Labour Protection in the “Gig-economy,” Conditions of Work 
and Employment Series No. 71 (2016), https://www.ilo.org/wcmsp5/groups/public/—-
ed_protect/—-protrav/—-travail/documents/publication/wcms_443267.pdf. “The gig-
economy is usually understood to include chiefly two forms of work: ‘crowdwork’ and 
‘work on-demand via apps.’” Id. The former term refers to tasks carried out through 
online platforms and the latter to work performed physically by the worker, although 
coordinated through platforms or apps managed by companies. Id.

3. Szalai & Wessel, supra note 1, at 3 (“80 of America’s Fortune 100 companies 
have used arbitration to resolve employment disputes since 2010.”).

4. See Consumer Financial Protection Bureau, Arbitration Study: Report to 
Congress, Pursuant to Dodd-Frank Wall Street Reform and Consumer Protection Act § 
1028(a) 9 (March 2015), https://www.consumerfinance.gov/data-research/research-
reports/arbitration-study-report-to-congress-2015/ (“Tens of millions of consumers use 
consumer financial products or services that are subject to pre-dispute arbitration 
clauses.”).

5. See Myriam Gilles, The Day Doctrine Died: Private Arbitration and the End of 
Law, 2 U. ILL. L. REV. 371 (2016) [hereinafter Gilles, The Day Doctrine Died]; Cynthia 
Estlund, The Black Hole of Mandatory Arbitration, 96 N.C.L. REV. 679, 701 (2018); 
Judith Resnik, Diffusing Disputes: The Public in the Private of Arbitration, the Private 
in Courts, and the Erasure of Rights, 124 YALE L.J. 2804, 2901-2902 (2015); Myriam 
Gilles, Justice Denied: Forced Arbitration and the Erosion of our Legal System,
Hearing Before the H.R. Comm. on the Judiciary, Subcomm. on Antitrust, Commercial
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However, this lament has been met with disdain by the Su-
preme Court, which has upheld the validity of class action waivers 
and embraced individual arbitrations.6 The onset of the Court’s 
aversion to class action was represented by the holding in Stolt-
Nielsen S.A v. Animal Feeds International Corp., where the Court 
held that an arbitration agreement’s silence with respect to class 
proceedings cannot be interpreted as acquiescence to such proceed-
ings.7 It culminated in Lamps Plus, Inc. v. Varela, which sanc-
tioned individual arbitration as the standard form of dispute reso-
lution by holding that an arbitration agreement precludes the 
exercise of class action unless the agreement contract explicitly ex-
presses otherwise.8 The Supreme Court’s blessing of the waiver of 
class action in arbitration agreements generated a prediction 
among academics and judges that the underlying employment 
claims would perish along with the class action.9

Nonetheless, the Supreme Court has tempered its pro-arbitra-
tion position via the doctrine of federal vindication of statutory 
rights.10  This doctrine provides that an arbitration agreement 
must not deprive workers of the ability to vindicate their federal 

and Administrative Law, 116th Cong. (May 14, 2019) [hereinafter Gilles, Justice 
Denied] (asserting that mandatory arbitration agreements with class action waiver 
are designed “to make it nearly impossible for consumers and employees seeking 
redress for broadly distributed small-value harms to pursue one-on-one arbitrations.”).

6. See Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 32 (1991) (holding 
that the age discrimination prohibition in the Employment Act of 1967 (ADEA) does 
not preclude individual arbitration, despite the fact that the ADEA provides the option 
to pursue collective action).

7. See Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662, 685 (2010).
8. Lamps Plus, Inc. v. Varela, 139 S. Ct. 1407, 1417 (2019) (“Neither silence nor 

ambiguity provides a sufficient basis for concluding that parties to an arbitration 
agreement agreed to undermine the central benefits of arbitration itself.”). The Court 
stated that: “This Court has not decided whether the availability of class arbitration 
is a so-called ‘question of arbitrability,’ which includes these gateway matters.” Id. at 
1417 n.4.

9. See id. at 1421 (Ginsburg, J., dissenting) (“‘[M]andating single-file arbitration 
serves as a means of erasing rights, rather than enabling their ‘effective vindication.’” 
(quoting Judith Resnik, Revising Our “Common Intellectual Heritage”: Federal and 
State Courts in Our Federal System, 91 NOTRE DAME L. REV. 1831, 1888 (2016))). See 
also Myriam Gilles, Opting Out of Liability: The Forthcoming, Near-Total Demise of 
the Modern Class Action, 104 MICH. L. REV. 373 (2005). 

10. See Gilmer, 500 U.S. at 26 (“[B]y agreeing to arbitrate a statutory claim, a party 
does not forgo the substantive rights afforded by the statute; it only submits to their 
resolution in an arbitral, rather than a judicial, forum.” (quoting Mitsubishi Motors 
Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (1985))). In Gilmer the 
Supreme Court extended the FAA to cover arbitration of employment claims. Id.



44 Loyola Law Review [Vol. 68

statutory rights, for instance by imposing excessive costs.11 Thus, 
employers mandating arbitration must agree to pay any cost of 
such arbitration in excess of the fee that the employee would oth-
erwise have had to pay to file their case in court.12 A typical em-
ployment contract will mandate arbitration, but it will also contain 
a fees clause wherein the employer agrees to cover much of the cost 
of such arbitration.13

This status quo once appeared to be invincible, despite numer-
ous attempts at the legislative and judicial levels to lift the reign 
of arbitration.14  However, the recent phenomenon of mass

11. Green Tree Fin. Corp.-Alabama v. Randolph, 531 U.S 79, 90 (2000). “It may 
well be that the existence of large arbitration costs could preclude a litigant . . . from 
effectively vindicating her federal statutory rights in the arbitral forum.” Id. However, 
the party seeking to invalidate the arbitration agreement should “bear[] the burden of 
showing the likelihood of incurring” prohibitive cost. Id. at 81.

12. See Cole v. Burns Int’l Sec. Servs., 105 F.3d 1465 (D.C. Cir. 1997) (listing the 
requirement for a mandatory employment agreement to be upheld by the court). The 
case is still applicable to federal statutory claims, with the qualification that the 
worker’s filing fee does not exceed that required by the federal district court. See id.; 
see also Andresen v. IntePros Fed., Inc., 240 F. Supp. 3d 143, 153 (2017) (“[E]ven if 
Green Tree leaves a per se rule from Cole ‘fully intact,’ what is left intact is a per se rule 
exactly as it applied under Cole’s facts.” (citation omitted)) (the district judge did not 
apply Cole because the case at hand dealt with a challenge to an arbitration delegation 
provision); Castillo v. Clean Net USA, Inc., 358 F. Supp. 3d 912 (N.D. Cal. 2018) 
(denying a motion to compel arbitration and affirming that the plaintiff demonstrated 
that prohibitive arbitration cost would probably be imposed); Mantooth v. Bavaria Inn 
Rest. Inc., 360 F. Supp. 3d 1164, 1172-1174 (D. Colo. 2019) (listing several court cases 
upholding the effective vindication doctrine) (“[F]rom this Court’s review of all cases 
citing Epic, as well as cases referencing the effective vindication doctrine post-Epic, no 
court to date has read Epic to abrogate the effective vindication doctrine.”).

13. See Theodore J. St. Antoine, Mandatory Arbitration: Why It’s Better Than it 
Looks, 41 U. MICH. J.L. REFORM 783, 807 (2007) (asserting that the issue of what costs 
and fees can be evaluated against the employees in arbitration agreements never 
comes to light because “[t]he employer frequently bears the entire cost of the 
arbitration proceedings, though usually not the employee’s attorney fees or other 
representational costs”). See Am. Arb. Ass’n, Employment/Workplace Fee Schedule 2
(Nov. 1, 2020), https://www.adr.org/sites/default/files/Employment_Fee_Schedule.pdf
(“All expenses of the arbitrator, required travel and other expenses, and any AAA 
expenses, as well as the costs relating to proof and witnesses, produced at the direction 
of the arbitrator, shall be borne by the company, unless otherwise agreed by the parties 
post-dispute.”). See also JAMS, Jams Policy on Employment Arbitration Minimum 
Standards of Procedural Fairness 4 (July 15, 2009), https://www.jamsadr.com/files
/Uploads/Documents/JAMS-Rules/JAMS_Employment_Min_Stds-2009.pdf (“The only 
fee that an employee may be required to pay is the initial JAMS Case Management 
Fee.”).

14. Several bills have been proposed to preclude pre-disputed mandatory 
arbitration, but so far none have been successful. See Arbitration Fairness Act of 2013, 
S. 878, 113th Cong. (2013); Arbitration Fairness Act of 2015, S. 1133, 114th Cong. 
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arbitration may accomplish what those attempts could not.  For 
instance, recently, the retail giant Amazon was faced with 75,000 
individual arbitration demands filed against the company by con-
sumers.15 These thousands of mass individual arbitrations appar-
ently triggered a change in Amazon’s terms of use.16  The company 
has abandoned arbitration as a dispute resolution method, instead 
trading the whole scheme for a short clause designating the juris-
diction of the federal and state courts in King County, Washington 
to resolve disputes arising out of the use of their services.17

Amazon is the latest company challenged to arbitrate by mul-
tiple claimants simultaneously.18 However, the retail company is 
rather well accompanied by a group of other corporations.19 Door-
Dash,20 Postmates,21 Uber,22 and other companies have been sued 
by thousands of workers who filed arbitration claims before the 
American Arbitration Association (AAA) and the Judicial Arbitra-
tion and Mediation Service (JAMS), alleging that the companies 
misclassified them as contractors.23 Unfortunately, rather than 
honoring the agreements that they had imposed on their workers, 
these companies cynically refused to pay their share of the 

(2015-2016); Arbitration Fairness Act of 2018, S. 2591, 115th Cong. (2018); Forced 
Arbitration Injustice Repeal Act 2019, S. 610, 116th Cong. (2019-2020). Currently 
there is a bill in the Senate that precludes waivers of class action in any forum, which 
passed in the House on March 9, 2021. Protecting the Act to Organize Act of 2021, H.R. 
842, 117th (2021-2022).

15. Amanda Robert, Amazon Drops Arbitrations Requirement after Facing Over 75,000 
Demands, ABA JOURNAL (Jun. 12, 2021, 11:45AM), https://www.abajournal.com/news
/article/amazon-drops-arbitration-requirement-after-facing-75000-demands/.

16. Id.
17. Id. (“Amazon’s conditions of use page, which was updated May 3, 2021 now 

states that ‘any dispute or claim relating in any way to your use of any Amazon service 
will be adjudicated in the state or federal courts in King County, Washington, and you 
consent to exclusive jurisdiction and venue in these courts.’”). See also Conditions of 
Use, AMAZON, https://www.amazon.com/gp/help/customer/display.html/?nodeId=
GLSBYFE9MGKKQXXM (last updated May 3, 2021). 

18. Robert, supra note 15.
19. See Adams v. Postmates, Inc., 414 F. Supp. 3d 1246 (N.D. Cal. 2019) (a case 

with a company facing thousands of arbitration demands).
20. Abernathy v. DoorDash, Inc., 438 F. Supp. 3d 1062, 1064 (N.D. Cal. 2020). The 

term “mass arbitration” or “arbitration en masse” refers to a situation in which many 
individual arbitration demands against a company are filed simultaneously.

21. E.g., Adams, 414 F. Supp. 3d 1246.
22. Pet. for Ord. Compelling Arb. at 1, Abadilla v. Uber Techs., Inc., No. 18-cv-

07343 (N.D. Cal. filed Dec. 5, 2018).
23. See Adams, 414 F. Supp. 3d at 1248.
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arbitration fees.24 For instance, in Abernathy v. DoorDash, Inc. the 
workers had to resort to a federal court to compel the company to 
participate in the arbitration proceedings.25 Indeed, the companies 
have battled fiercely against mass arbitration claims filed by work-
ers.26 To take another example, Postmates, one of the companies 
facing mass arbitration, has not surrendered but rather had re-
course to the U.S. Supreme Court, alleging that the arbitration 
contract must be enforced by its terms, and arguing that Califor-
nia’s Private Attorneys General Act of 199427 infringes the FAA.28

Mandatory arbitration with waiver of class action presumably 
impedes access to justice and significantly harms consumers and 
employees.29  However, at first glance, the new scenario of mass 
arbitration that has started to emerge seems to contradict this as-
sertion.  Indeed, the stampede of companies failing to honor their 
arbitration promises is threatening to disrupt the scheme.  Ironi-
cally, the fees clause that is included in tandem with the waiver of 
class action in order to shield the mandatory arbitration agreement 
from the application of the doctrine of vindication of federal statu-
tory rights or unconscionability is acting as a Trojan virus.30 This 
in turn could spread over the whole scheme and defeat the employ-
ment arbitration system.

The recent phenomenon of mass arbitration has received little 
attention in academic circles, despite the arbitral forum concerning 
employment claims31 having changed from a lonely dessert to a fer-
tile forest with abundant numbers of claims and generating a 

24. Abernathy v. DoorDash, Inc., 438 F. Supp. 3d 1062, 1064 (N.D. Cal. 2020).
25. Id. at 1063-64. 
26. See Petition for Writ of Certiorari at 5, Postmates, Inc. v. Rimler, No. 21-119 

(U.S. July 26, 2021).
27. CAL. LAB. CODE § 2699 (West 2016). 
28. Petition for Writ of Certiorari at 5, Postmates, Inc. v. Rimler, No. 21-119 (U.S. 

July 26, 2021).
29. Jean R. Sternlight, Tsunami: AT&T Mobility LLC v. Concepcion Impedes 

Access to Justice, 90 OR. L. REV. 703, 704 (2012).
30. Constantine N. Katsoris, The Trojan Horse: Love it or Leave it, 11 SEC. ARB.

COMMENTATOR No. 1 (Oct. 1999) (using the simile of the Trojan Horse).
31. This Article focuses on arbitration of employment claims affecting ride-sharing 

companies or Transportation Network Companies (TNCs). However, the problems of 
mandatory arbitration agreements are common to many employment and consumer 
areas.
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nascent new mass protocol.32 This Article attempts to fill this void 
by analyzing the recent cases of mass arbitration.  It further dis-
cusses the reaction of the companies and the causes of the apparent 
success of mass arbitration.  The reaction of the companies offers 
a privileged stage for understanding the controversies surrounding 
mandatory arbitration as well as the assumptions and expecta-
tions that companies place on mandatory arbitration.  The analysis 
of all of the events surrounding mass arbitration provides an op-
portunity to evaluate whether academic criticism of the waiver of 
class action is well-founded, given that mass arbitration has high-
lighted the efficiency of class action, as well as the leverage that 
class proceedings provide.

Part I of this Article examines the controversy surrounding 
mandatory individual arbitration in employment contracts and its 
deterrent effect on the vindication of workers’ rights, which has led 
to a progressive decline in arbitral claims.33 Against that pessi-
mistic backdrop, Part II discusses the new scene that has started 
to appear in the arbitration arena by examining cases involving 
individual arbitration claims in the thousands.  It points out the 
ruffled behavior of some of the companies affected, such as with-
drawing from individual arbitration.  Part III examines the rise of 
the use of individual mandatory arbitration in employment con-
tracts, which is fueled by the doctrine of the U.S. Supreme Court 
favoring mandatory individual arbitration on the basis of freedom 
of contract,34 despite the power imbalance in employment relation-
ships.  The discussion looks at the reaction of the companies and 
explains some causes which facilitate the phenomenon of mass ar-
bitration.  Part IV analyzes the reaction of some companies when 
thousands of workers call for them to honor their promises of man-
datory arbitration, as well as the response from arbitrators, specif-
ically the Centre for Dispute Resolution’s (CPR) new mass 

32. See Int’l Inst. for Conflict Prevention & Resol., Administered Employment 
Arbitration Rules (April 2021), https://www.cpradr.org/resource-center/rules/pdfs
/CPR-Administered-Employment-Arbitration-Rules.pdf.

33. Estlund, supra note 5, at 701; Resnik, supra note 5, at 2812 (examining 
demands filed before the AAA against AT&T and reporting that only 134 claims were 
filed during the period of 2009-2014, despite AT&T having more than 70 million 
customers by 2007). 

34. See Mary Kate Fernandez, Epic Systems Corp. v. Lewis: American Employees 
Suffer an Epic Loss in the Ongoing Arbitration Conflict, 65 LOY. L. REV. 453, 461 (2019) 
(analyzing Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1623 (2018)). 
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arbitration protocol, the Employment Related Mass Protocol,35

which is tailor-made to resolve the companies’ mass arbitration 
concerns.  This section attempts to shed some light on the finer 
details of mandatory arbitration.  Finally, Part V formulates two 
questions that the events of mass arbitration have raised and ven-
tures to give an explanation for the reasons behind the companies’ 
reaction to the thousands of workers’ arbitration demands.  The 
Article argues that companies have sought to ensure the enforcea-
bility of individual arbitration by purposely including a clause that 
assumes the cost of arbitration as a way of preventing the applica-
tion of the effective vindication doctrine.  The second question looks 
into the Postmates petition for writ of certiorari,36 hypothesizes 
about the challenge, and indicates that the company’s lawsuit is 
presumably an attempt to defeat any aggregation proceeding that 
would facilitate workers’ vindication of rights that in turn could 
lead to downstream mass litigation.

I.  THE RISE OF ARBITRATION AS AN ALTERNATIVE 
FORM OF EMPLOYMENT DISPUTE RESOLUTION

Millions of employment contracts have a clause requiring the 
submission of disputes to arbitration and the disavowal of class ac-
tions.37 According to a 2017 survey, 56.2% of companies in the pri-
vate sector have implemented mandatory arbitration agreements 
among their non-union workforce, which (if illustrative of the gen-
eral population) translates to an overall number of 60.1 million 
workers in the U.S.A. having mandatory arbitration in their em-
ployment relationship.38 In addition, the survey found that 30% 
also include class action waivers.39

Nevertheless, the real enigma within the arbitration system 
lies in who bears the costs of litigation and, above all, whether the 
pay-out or arbitral procedure cost will exceed the money 

35. Int’l Inst. for Conflict Prevention & Resol., What Is the Employment-Related 
Mass Claims Protocol? (Version 1.1), https://www.cpradr.org/dispute-resolution-
services/employment-related-mass-claims-documents/emp-mass-claims-protocol (last 
visited Dec. 28, 2021).

36. Petition for Writ of Certiorari, Postmates, Inc. v. Rimler, No. 21-119 (U.S. July 
26, 2021).

37. Alexander J.S. Colvin, The Metastasization of Mandatory Arbitration, 94 CHI.
KENT L. REV. 3, 18 (2019).

38. Id. at 10.
39. Id. at 17.
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recovered.40 As Justice Ginsburg observed, class action prohibi-
tions in workers’ arbitration agreements could provoke a dramatic 
reduction in wages and hours claims: “Expenses entailed in mount-
ing individual claims will often far outweigh potential recover-
ies.”41  Another key argument in favor of class action is that “[b]y 
joining hands in litigation, workers can spread the costs of litiga-
tion and reduce the risk of employer retaliation.”42  The rationale 
behind the arbitration scheme is that elimination of class action 
will disincentivize workers from filing lawsuits against employ-
ers.43  Consequently, the predicted outcome is significantly less lit-
igation, whether in arbitral or judicial avenues.44

The economic losses implied by imposed arbitration and the 
preclusion of class action in workers’ contracts have been calcu-
lated at millions of dollars.45 Those consequences are not just a 
theoretical concern, but rather a real consequence in view of the 
insignificant numbers of claims filed in arbitral institutions.46 Ac-
cording to Alexander Colvin, 53.9% of non-union employees were 
subject to mandatory arbitration in 2017.  However, the number of 

40. See The Dunlop Commission on the Future of Worker-Management Relations: 
Final Report 58 (1994), https://ecommons.cornell.edu/bitstream/handle/1813/79039
/DunlopCommissionFutureWorkerManagementFinalReport.pdf?sequence=1&isAllow
ed=y (“Ideally, the employee contribution should be capped in proportion to the 
employee’s pay, so as to avoid discouraging claims by lower-wage workers.”).

41. Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1647 (2018) (Ginsburg, J., dissenting); 
see also Sternlight, supra note 29, at 704 (arguing that “[t]he high cost of legal services 
is a second reason why eliminating class actions will, in reality, eliminate the 
possibility that most absent class members would bring claims.”).

42. Epic Sys. Corp., 138 S. Ct. at 1637 (Ginsburg, J., dissenting).
43. See id. at 1646 (“The inevitable result of today’s decision will be the 

underenforcement of federal and state statutes designed to advance the well-being of 
vulnerable workers.”).

44. See Estlund, supra note 5, at 701; Gilles, The Day Doctrine Died, supra note 5 
(contending that class action is necessary to deter corporate wrongdoing and to prevent 
small claims from being unclaimed by lack of resources).

45. Hugh Baran & Elisabeth Campbell, Forced Arbitration Helped Employers Who 
Committed Wage Theft Pocket $9.2 Billion in 2019 from Workers in Law-Paid Jobs,
NATIONAL EMPLOYMENT LAW PROJECT (Jun. 7 2021), https://www.nelp.org
/publication/forced-arbitration-cost-workers-in-low-paid-jobs-9-2-billion-in-stolen-
wages-in-2019/.

46. See Alexander Colvin, The Growing Use of Mandatory Arbitration 11, ECON.
POLICY INST. (Apr. 6, 2018),  https://www.epi.org/publication/the-growing-use-of-
mandatory-arbitration-access-to-the-courts-is-now-barred-for-more-than-60-million-
american-workers/ (conducting a survey among American businesses between March 
and July 2017). 
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employees that filed claims in an arbitral institution amounted to 
“1 in 10,400 employees.”47

Arbitration has reached a point of polarized debate between 
two extreme views regarding the benefits and drawbacks of the 
system, as is reflected in certain Supreme Court dissenting judg-
ments.48 Intertwined in the discussion is the reliance of employers 
on class action waivers in arbitral agreements as a means of avoid-
ing aggregate disputes against the companies.  The preclusion of 
class action through arbitration clauses in employment contracts 
has acquired a significant dimension in employment law in view of 
the dismissed right of workers to collective action49 and other ag-
gregate actions as a way of defending their rights and counteract-
ing the inherent inequality of power in the labor market.50

The casting aside of workers’ substantive rights through the 
preclusion of class action in workers’ arbitration agreements was 
foreseen by the dissenting judgment in Epic Systems Corp. v. 
Lewis,51 which observed that workers’ limitation to individual 
small claims through arbitration creates a disincentive for workers 
to pursue litigation.52 Despite those contentions, the Supreme 
Court maintained the validity of class and collective action waivers 
in pre-dispute employment arbitration agreements, holding that 
Section 7 of the National Labor Relations Act (NLRA)53 does not 
confer a right to class or collective action, and therefore does not 
displace the Federal Arbitration Act (FAA).54

47. Colvin, supra note 46, at 5, 11.
48. See Lamps Plus, Inc. v. Varela, 139 S. Ct. 1407, 1420 (2019) (Ginsburg, J., 

dissenting); Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1633 (2018) (Ginsburg, J., 
dissenting); AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 357 (2011) (Breyer, J., 
dissenting). In recent years several judgments have had dissenting opinions. But see
Henry Schein v. Archer and White Sales, 139 S. Ct. 524 (2019) (Justice Kavanaugh 
delivering the opinion of a unanimous court).

49. See Epic Sys. Corp., 138 S. Ct. at 1617 (holding that class and collective actions 
are not guaranteed by Section 7 of the NLRA).

50. See 29 U.S.C.A. § 151-169 (West). 29 U.S.C.A. § 151 sets out in the founding of 
the NLRA that: “The inequality of bargaining power between employees who do not 
possess full freedom of association or actual liberty of contract, and employers who are 
organized in the corporate or other forms of ownership association substantially 
burdens and affects the flow of commerce . . . .” Id. § 151.

51. Epic Sys. Corp., 138 S. Ct. at 1647 (Ginsburg, J., dissenting) (“If employers can 
stave off collective employment litigation aimed at obtaining redress for wage and 
hours infractions, the enforcement gap is almost certain to widen.”).

52. Id.
53. National Labor Relations Act, 29 U.S.C. § 157, 158. 
54. Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1617 (2018).
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In Epic Systems, the Court considered whether employees’ 
waivers of class and collective action in arbitration agreements 
were valid and enforceable.55 The main contention before the Su-
preme Court was that waiver of class and collective action violated 
the National Labor Relations Act of 193556—specifically, the right 
of workers to “engage in other concerted activities for the purpose 
of collective bargaining or other mutual aid or protection.”57 The 
National Labor Relations Board (NLRB), the agency in charge of 
administering the NLRA, deemed employees’ waiver of class and 
collective action in mandatory arbitration agreements to be unlaw-
ful.58 The case acquired a special dimension because until that mo-
ment there was legal uncertainty concerning the enforceability of 
such agreements, resulting from the existence of two divergent po-
sitions among the appellate courts.59

The Court interpreted the issue very differently from the 
NLRB.  The majority opinion, penned by Justice Gorsuch, framed 
the issue “as contracting rights between two parties of equal bar-
gaining power.”60 The majority judgment formulated the question 
in the following terms: “Should employees and employers be al-
lowed to agree that any disputes between them will be resolved 
through one-on-one arbitration?”61 The dissenting opinion, on the 
other hand, framed the issue as whether the FAA should “permit 
employers to insist that their employees, whenever seeking redress 
for commonly experienced wage loss, go [at] it alone, never mind 
the right secured to employees by the National Labor Relations 
Act.”62

55. Epic Sys. Corp., 138 S. Ct. at 1631. The Court consolidated the case with two 
other cases: Ernst & Young LLP v. Morris and National Labor Relations Board v. 
Murphy Oil USA, Inc. See id. The first two cases concern putative collective and class 
action brought by the employee against the employer under the Fair Labor Standard 
Act (FLSA) and state law. Id. at 1620. In the third case, the employer petitioned to 
review an order of the National Labor Relations Board which deemed it unlawful to 
mandate class and collective waiver by the employers. Murphy Oil USA, Inc. v. Nat’l 
Lab. Rels. Bd., 808 F.3d 1013, 1017 (5th Cir. 2015). See generally Fernandez, supra 
note 34 (providing a thorough examination of the case). 

56. Epic Sys. Corp., 138 S. Ct. at 1624.
57. Id. at 1617 (quoting National Labor Relations Act, 29 U.S.C. § 157).
58. Id. at 1620. The Court did not accord Chevron deference to the NLRB 

interpretation of the NLRA. Id. at 1630.
59. Fernandez, supra note 34, at 460.
60. Id. at 461 (citing Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1623 (2018) 

(analyzing in depth the Supreme Court judgment)).  
61. Epic Sys. Corp., 138 S. Ct. at 1619.
62. Id. at 1633 (Ginsburg, J., dissenting). 
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The majority considered the case within the framework of the 
FAA.63  The fact that it involved employees protected by the NLRA 
was a tangential issue for resolving the case.64  However, the ques-
tion that the Supreme Court was called upon to decide was directly 
related to workers’ rights under the NLRA, insofar as the employ-
ees in the case were not opposed to arbitration, but rather to the 
waiver of class and collective action in any forum.65 Conversely, 
the dissent’s priority was the right conferred to employees by the 
NLRA and whether an employee’s waiver of class and collective 
actions in the mandatory arbitration agreement conflicted with the 
purpose of and rights guaranteed by the NLRA.66

Above all, the dissenting opinion emphasized the negative im-
pact that increasing reliance on arbitration tribunals could entail, 
considering that arbitral awards could be kept confidential and 
even precedents could be side-stepped, giving rise to contradictory 
decisions.67 Conversely, the answer to the question from the ma-
jority was straightforward: “The Arbitration Act requires courts to
enforce agreements to arbitrate, including the terms of arbitration 
the parties select.”68 Consequently, the majority, regarding an ar-
bitration agreement to be a contract that is freely negotiated be-
tween equal parties,69 invoked a freedom of contract theory as the 
ultimate reason for enforcing mandatory arbitration.70 The Court 
based its analysis on the postulate that “the workers and employ-
ers had freely chosen the arbitration agreements at issue.”71

The view of arbitration as a freely negotiated contract can be 
traced to the origin of the FAA as applicable to disputes derived 

63. Epic Sys. Corp., 138 S. Ct. at 1619.
64. See id. at 1624. The FAA prevails, unless workers prove that Congress 

expressly mandates otherwise. See id.
65. Id. at 1619.
66. See id. at 1633 (Ginsburg, J., dissenting). The question formulated by the 

dissenting judgment on other terms is: Does the FAA have authority to override 
worker’s rights to class and collective actions protected under the NLRA? See id. 

67. Id. at 1648.
68. Id. at 1616 (majority opinion). 
69. Fernandez, supra note 34, at 461. See also Samuel R. Bagenstos, Consent, 

Coercion, and Employment Law, 55 HARV. C.R.-C.L.L. REV. 409, 415 (2020). The 
author offered a deep consideration of this case and Lamps Plus, and contended: “The 
Court treated the arbitration agreement as a bargain that both the workers and their 
employers freely chose.” Id. This can also be seen in the way Justice Gorsuch framed 
the issue at stake. Id.

70. Id.
71. Id. at 418.
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from commercial contracts.72 “[T]he FAA specifically was intended 
to exclude arbitration agreements between employees and employ-
ers . . . .”73  Yet, in expanding arbitration to other realms, the Su-
preme Court has preserved freedom of contract as the premise that 
sustains the edifice of arbitration.  In Gilmer v. Interstate/Johnson 
Lane Corp., the Supreme Court held that a claim brought by an 
employee under Section 24 of the Age Discrimination in Employ-
ment Act of 1967 (ADEA) could be resolved in an arbitral forum.74

The Court stated that Congress’s purpose when enacting the FAA 
was “to place arbitration agreements upon the same footing as 
other contracts.”75

The dissenting opinions of both Gilmer and Epic Systems
questioned the enforceability of arbitration in contracts of adhe-
sion, citing congressional intention.76 “[C]ompulsory arbitration 
conflicts with the congressional purpose animating the 
ADEA . . . .”77 In the same vein, Justice Ginsburg stated: “Con-
gress never endorsed a policy favoring arbitration where one party 
sets the terms of an agreement while the other is left to ‘take it or 
leave it.’”78

Indeed, the consent to arbitrate in an employment offer is con-
strained because the workers either sign the offer or refuse the 
job.79 Seemingly, because the workers could still refuse the job of-
fer and find a job that does not mandate arbitration, the assent to 
the employment contract is deemed to be “consent.”80 However, 
due to the pervasiveness of arbitration clauses in employment 

72. See Imre Stephen Szalai, Exploring the Federal Arbitration Act Through the 
Lens of History, 216 J. DISP. RESOL. 115, 132 (2016).

73. Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 40 (1991) (Stevens, J., 
dissenting). 

74. Id. at 23. See generally Leona Green, Mandatory Arbitration of Statutory 
Employment Disputes: A Public Policy Issue in Need of a Legislative Solution, 12 
NOTRE DAME J.L. ETHICS & PUB. POL’Y 173, 215-21 (1998) (providing a complete 
analysis of Gilmer). 

75. Gilmer, 500 U.S. at 24 (citation omitted). 
76. A contract of adhesion is “a standardized contract, which, imposed and drafted 

by the party of superior bargaining strength, relegates to the subscribing party only 
the opportunity to adhere to the contract or reject it.” Armendariz v. Found. Health 
Psychcare Servs., Inc., 6 P.3d 669, 689 (Cal. 2000).

77. Gilmer, 500 U.S. at 41 (Stevens, J., dissenting). The dissenting opinion also
held that: “[T]he FAA does not apply to employment-related disputes between 
employers and employees in general . . . .” Id. 

78. Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1643 (2018) (Ginsburg, J., dissenting).
79. See Bagenstos, supra note 69, at 418.
80. Id. 



54 Loyola Law Review [Vol. 68

contracts, the alternative is illusory.81  In this respect, the assent 
provided by the workers to arbitration terms when accepting a job 
is not a proper consent because it “tends to be weak or involun-
tary.”82

Crucially, the freedom of contract that the court cherished and 
zealously defended is taken for granted by the companies that re-
nege on their promises when arbitration eventuates. The breach 
of a contract of adhesion by the party drafting the contract and 
imposing the conditions reveals their true intentions.  This raises 
doubts about the value of enforcing the mandatory arbitration 
agreements on the weaker party at the convenience of the employ-
ers.83

Class action waivers arguably thwart the goal of employment 
law to protect workers’ substantial statutory rights because re-
stricting the availability of class action in judicial disputes might 
deter workers from claiming their rights.84 The criticisms range 
from the drawbacks of the arbitration system to the need to allow 
class action in order to avoid the elimination of small claims alto-
gether.85 For instance, Deepak Gumpta, a representative of the 
parties in several crucial cases before the Supreme Court, inter-
preted the FAA by contending that “the biggest problem with 
forced arbitration is not simply that it’s a biased or unfair pro-
cess—it’s that it kills most people’s claims entirely.”86 In other 

81. Deborah Zalesne, The Consentability of Mandatory Employment Arbitration 
Clauses, 66 LOY. L. REV. 115, 118 (2020).

82. Id. at 123 (Author applies “Kim’s Framework” to assess the threat to the worker 
autonomy according to the rights waived and balance them against the condition of 
consent to determine if the consent is valid). 

83. Bagenstos, supra note 69, at 422 (“[T]he understanding of worker choice 
reflected in the recent arbitration cases is exactly the same as the one that underlay 
the Lochner-era cases invalidating bans on yellow-dog contracts.”).

84. See Charlotte Garden, Disrupting Work Law: Arbitration in the Gig Economy,
2017 U. CHI. LEGAL F. 205, 205-06 (2017) (arguing that arbitration renders it 
improbable that large numbers of gig economy workers will have recourse to any forum 
to resolve their employment status); see also Sternlight, supra note 29, at 704-05
(positing that “[i]n many contexts, if plaintiffs cannot join together in a class action, 
lack of knowledge, lack of resources, or fear of retaliation will prevent them from 
bringing any claims at all.”). 

85. Gilles, The Day Doctrine Died, supra note 5, at 376 (contending that class action 
bans in employment and consumer arbitration agreements provide companies with 
“virtual immunity from liability.”).

86. Justice Denied: Forced Arbitration and the Erosion of our Legal System: 
Hearing Before the H.R Comm. on the Judiciary, Subcomm. on Antitrust, Commercial 
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words, class action waivers represent a hindrance to protecting 
statutory rights.

Furthermore, arbitration usually prevents transparency and 
publicity for the arbitral disputes, which are resolved by private 
tribunals, where the awards are rendered.87 This results in a lack 
of precedent for other arbitrators to be able to explain and ground 
future awards, as well as the absence of the law’s educational 
role.88 “As a result, arbitrators may render conflicting awards in 
cases involving similarly situated employees—even employees 
working for the same employer.”89

It should be noted that review of an arbitral award on sub-
stantive grounds is not permitted.  The review of the award by the 
courts is restricted to procedural grounds, converting procedure 
into the core element that sustains arbitrations.90 The FAA “made 
it clear that errors of law were not grounds for setting aside an 
arbitration award.”91

Likewise, parties in a dispute might select the procedural 
rules that apply to the case.92  This freedom might be an advantage 
in commercial contracts but could be problematic when only one 

and Administrative Law, 116th Cong. 3 (2019) (Testimony of Deepak Gupta referring 
to consumer contracts on May 16, 2019).

87. Amanda R. James, Because Arbitration Can be Beneficial, it Should Never Have 
to be Mandatory: Making a Case Against Compelled Arbitration Based upon Pre-
Dispute Agreements to Arbitrate in Consumer and Employee Adhesion Contracts, 62 
LOY. L. REV. 531, 539 (2016).

88. Katherine Van Wezel Stone, Mandatory Arbitration of Individual Employment 
Rights: The Yellow Dog Contract of the 1990s, 73 DENVER U.L. REV. 1017, 1043 (1996).

89. Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1648 (2018) (Ginsburg, J., dissenting) 
(pointing out the “anomalies” that individual arbitration of employees’ claims can 
generate). 

90. See Wilko v. Swan, 346 U.S. 427, 440 (1953) (holding that, contrary to the 
English model, an arbitrator’s interpretation of the law is not subject to judicial 
review); 9 U.S.C. §10, 11 (establishing grounds to vacate arbitral awards); see also E. 
Associated Coal Corp. v. United Mine Workers of Am., 531 U.S. 57, 62 (2000) (“But as 
long as [an honest] arbitrator is even arguably construing or applying the contract and 
acting within the scope of his authority, the fact that a court is convinced he committed 
serious error does not suffice to overturn his decision.” (internal quotations omitted)).”

91. Amy J. Schmitz, Ending a Mud Bowl: Defining Arbitration’s Finality through 
Functional Analysis, 37 GA. L. REV. 123, 150 (2002) (quoting Soia Mentschikoff, 
Commercial Arbitration, 61 COLUM. L. REV. 846, 856 (1961)). 

92. See Judith Resnik, Procedure as Contract, 80 NOTRE DAME L. REV. 593, 598 
(2005); see also David Horton, The Shadow Terms: Contract Procedure and Unilateral 
Amendments, 57 UCLA L. REV. 605, 605 (2009) (suggesting the abolition of parties’ 
faculty to contract about procedural rules, arguing that contract procedure creates 
litigation).
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party selects the rules: for instance, the employer or seller in em-
ployment and consumer adhesion contracts.93

II.  ARBITRATION IN THE CONTEMPORARY ECONOMY

An increasing number of gig corporations have instituted com-
pany-wide policies of insisting that their workers consent to pursue 
any legal claims only through arbitration as opposed to a lawsuit 
in a judicial court, thus ruling out class-action litigation.94 Because 
of this fact, the present Article primarily focuses on mandatory ar-
bitration imposed by gig corporations, largely ride-sharing firms.  
Since each worker might only have a valid claim for a small 
amount of damages, and given the high fixed costs of pursuing 
those damages individually under arbitration, in theory those 
agreements would also foreclose individual actions against the 
companies.

This individual arbitration requirement has had a significant 
impact upon workers in the gig economy.95 Over recent years, such 
workers have sought to be reclassified as employees rather than 
independent contractors, or to claim unpaid wages and hours 
through a myriad of lawsuits in the courts.96 Gig companies have 
repeatedly opposed judicial redress, filing motions to compel arbi-
tration on the basis that the workers signed agreements giving ex-
clusive authority to an arbitration institution to resolve any claims 
arising from the relationship between the parties.97

Since the U.S. Supreme Court judgment in Epic Systems up-
held the validity of class action waivers in contracts of adhesion, 
district courts around the U.S., specifically in California, have rou-
tinely accepted motions to compel arbitration because the workers 
signed agreements containing class action waiver clauses.98  When 

93. James, supra note 87, at 541. 
94. See Garden, supra note 84, at 205-06.
95. See id. at 205.
96. See, e.g., Cotter v. Lyft, Inc., 60 F. Supp. 3d 1067, 1069-70 (N.D. Cal. 2015) 

(workers demanded employee status); Mohamed v. Uber Techs., Inc., 109 F. Supp. 3d 
1185, 1189 (N.D. Cal. 2015), rev’d, 848 F.3d 1201 (9th Cir. 2016); Santana v. 
Postmates, Inc., BC720151 (Cal. Super.).

97. See Loewen v. Lyft, Inc., 129 F. Supp. 3d 945, 948 (N.D. Cal. 2015) (granting 
Lyft’s motion to compel arbitration and dismiss the class action).

98. David Horton, Arbitration about Arbitration, 70 STAN. L. REV. 363, 363 (2018) 
(“Traditionally, judges granted motions to compel arbitration only after confirming 
that the parties had formed a valid agreement to arbitrate that applied to the 
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arbitration and class action waiver are included in tandem in the 
contract, the only option for the parties to resolve disputes is to 
resort to individual arbitration, given that these clauses preclude 
aggregation in arbitration.  However, the waiver of class action in 
the arbitration forum is not necessary in view of the doctrine of the 
Supreme Court that “[n]either silence nor ambiguity provides a 
sufficient basis for concluding that parties to an arbitration agree-
ment agreed to undermine the central benefits of arbitration it-
self.”99

A. MOHAMED V. UBER TECHNOLOGIES, INC.

Mohamed v. Uber Technologies, Inc. illustrates the kind of 
lawsuit that can give rise to the phenomenon of mass arbitration 
and provides insight into the intricacies of mandatory arbitration 
clauses, which include the promise of assuming the arbitration 
costs. 100  Likewise, it shows that consent can be expressed at the 
click of a button,101 and this “click-consent” is valid.102 The case 
helps to expose the company’s contradictory behavior, initially en-
forcing arbitration but subsequently refusing to submit to arbitra-
tion and avoiding the paying of the arbitration fees.

Mohamed concerned two Uber drivers, Mohamed and Gillette, 
who worked in Boston and San Francisco, respectively.103 Mo-
hamed started to work with Uber Black Car in 2012 and for Uber 
X in 2014.104  Gillette, on the other hand, had driven for the Uber 
Black Service since 2013.105 After the two drivers were deactivated 
from Uber’s platform, in October and April 2014 respectively, the 
drivers sought redress.  Mohamed initiated a putative class claim 
under the Federal Fair Credit Reporting Act (FCRA), the Califor-
nia Consumer Credit Reporting Agencies Act (CCRAA), and the 
Massachusetts Consumer Reporting Act (MCRA).106 Gillette filed 
a representative claim under California’s Private Attorneys 

underlying lawsuit. But now, through the use of ‘delegation clauses,’ businesses are 
giving arbitrators the exclusive power to decide these issues.”). 

99. Lamps Plus, Inc. v. Varela, 139 S. Ct. 1407, 1417 (2019).
100. Mohamed, 109 F. Supp. 3d at 1190. 
101. Id. at 1191.
102. Id. at 1190.
103. Id. at 1189. 
104. Id. 
105. Id.
106. Id. 
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General Act of 1994 (PAGA),107 contending that he was misclassi-
fied by the company as an independent contractor instead of as an 
employee and that Uber had violated several provisions of the La-
bor Code, such as the requirement to provide rest and break peri-
ods and detailed pay slips.108 The position of Uber was complicated 
by virtue of the fact that, under PAGA claims, the employee acts 
as a proxy or agent of the State’s Labor law enforcement agen-
cies.109

In response to the challenge, Uber filed a motion to compel 
arbitration on the grounds that both workers had assented to indi-
vidual arbitration and waiver of class and collective actions in their 
contracts and had agreed to delegate the determination of arbitra-
bility to the arbitrator rather than to the courts.110 Additionally, 
the arbitration agreement included a waiver of PAGA representa-
tive actions and an opt-out provision from the arbitration clause.111

The employees had entered into several agreements in 2013 
and 2014, most notably the 2013 Software License and Online Ser-
vices Agreement (2013 Agreement) and the 2014 Software License 
and Online Services Agreement (2014 Agreement).112 The relevant 
fact, however, was that the workers had accepted all of these con-
tracts by merely clicking “yes, I agree” in the Uber platform,113 and 
they never “received a paper copy of any of the relevant contracts 
with either Uber or Raiser.”114  In addition, the workers never read 
any agreement before accepting it.  However, Uber argued that 
they could have downloaded copies from the driver portal that 
stores information about each driver.

Under these circumstances, the workers contended that they 
did not consent to the contract and that Uber did not provide any 

107. Mohamed v. Uber Techs., Inc., 109 F. Supp. 3d 1185, 1189 (N.D. Cal. 2015); 
CAL. LAB. CODE § 2698.

108. Mohamed, 109 F. Supp. 3d at 1189; rev’d, 848 F.3d 1201 (9th Cir. 2016). 
109. The California Supreme Court defines the PAGA representative action as 

follows: “This statute authorizes an employee to bring an action for civil penalties on 
behalf of the state against his or her employer for Labor Code violations committed 
against the employee and fellow employees, with most of the proceeds of that litigation
going to the state.” Iskanian v. CLS Transp. Los Angeles, LLC, 327 P.3d 129, 133 
(2014).

110. Mohamed, 109 F. Supp. 3d at 1193.
111. Id. 
112. Id. at 1191.
113. Id.
114. Id. at 1191-92.
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evidence to prove that they had consented to the substance of the 
contract.115  Nonetheless, the district court disagreed because Uber 
submitted electronic receipts demonstrating that the workers had 
indeed clicked the “yes, I agree” button before being able to con-
tinue using the platform.  Thus, the court found that the workers 
did consent to the contract.116 The court then examined internet 
contract formation, where parties do not read the actual agree-
ment, but they are provided with a link to the contract.  The court 
reasoned that “[w]hether or not the drivers actually clicked the 
links or otherwise read the terms of the contract is irrelevant.”117

Because the drivers had the opportunity to read the document 
through the hyperlink, the court found that the plaintiffs had 
agreed to be bound by the contract.

Despite upholding the contracts, the court still had an issue 
with delegation provisions contained within them.  Both the 2013 
Agreement and the 2014 Agreement included a delegation provi-
sion stipulating that “[t]he Arbitrator shall have exclusive author-
ity to resolve any dispute relating to the enforceability of this 
agreement including, but not limited to any claim that all or any 
part of this agreement is void or voidable.”118 That clause was un-
derstood to be crystal clear: the arbitrator had jurisdiction to re-
solve all issues, including arbitrability.  Nevertheless, in the same 
paragraph, the Agreements incorporated another clause that 
pointed to conferring jurisdiction on the courts to resolve issues re-
lated to enforceability, validation, or the waiver of class action—
including PAGA claims.119  The Agreements also contained a sev-
erability clause allowing the invalid clause to be excluded while the 
rest of the contract remained valid.120

In defense of the delegation clause, Uber relied on canons of 
interpretation and explanations.  However, as the court noted, 

115. Mohamed v. Uber Techs., Inc., 109 F. Supp. 3d 1185, 1195 (N.D. Cal. 2015).
116. Id. at 1197.
117. Id. 
118. Id. at 1199.
119. Id. (“[N]otwithstanding any other clause contained in this Agreement,” such as 

the delegation clause, “any claim that all or part of the Class Action Waiver, Collective 
Action Waiver or Private Attorney General Waiver is invalid, unenforceable, [or] void 
or voidable may be determined only by a court of competent jurisdiction and not by an 
arbitrator.”).

120. Id. (“[I]f any provision of this Agreement is held to be invalid or unenforceable, 
such provision shall be struck and the remaining provisions shall be enforced to the 
fullest extent under Law.”). 
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such canons were inapplicable because rules of interpretation ap-
ply only when a contract is ambiguous.121 After an in-depth anal-
ysis of the case and examination of several precedents, the court 
found that the delegation clause in both contracts was not clear 
and unmistakable.122  Therefore, the court held that the delegation 
clause was unenforceable, reasoning that “the parties’ intent to
delegate threshold issues must be undeniably apparent from the 
text of the contract, and the text alone, without resort to subtle 
interpretative aids.”123

Second, the court contended that even if the delegation 
clauses of both the 2013 Agreement and the 2014 Agreement were 
deemed to be clear, they were substantially and procedurally un-
conscionable and consequently unenforceable, along with the 
Agreements’ arbitration provisions.124 Because the delegation 
clauses in both Agreements included “fee-splitting provisions,” the 
Uber drivers could end up paying prohibitive arbitration costs, 
which would be required to be paid just to arbitrate arbitrability.125

The court followed the doctrine established in Armendariz v. 
Foundation Health Psychcare Services, Inc., given that the contract 
in question was a contract of adhesion.126  In Armendariz, the court 
found that “unconscionability has both a ‘procedural’ and a ‘sub-
stantive’ element.”127 For a court to deny enforceability, both ele-
ments must be satisfied.  The court emphasized oppression and 
surprise in explaining procedural unconscionability.  The oppres-
sion arises from the lack of choice or negotiation, and the surprise 
depends on whether the terms are buried or concealed in a lengthy 
contract.128  The substantive element is concerned with “overly 
harsh” or “‘one-sided’ results.”129

In an attempt to avoid procedural unconscionability, Uber 
contended that the 2013 Agreement, and thus the delegation 

121. Mohamed v. Uber Techs., Inc., 109 F. Supp. 3d 1185, 1203 (N.D. Cal. 2015).
122. Id. at 1204.
123. Id. 
124. Id. at 1237.
125. Id. at 1210-11.
126. Armendariz v. Found. Health Psychcare Serv., Inc., 6 P.3d 669 (Cal. 2000).
127. Id. at 690 (quoting A&M Produce Co. v. FMC Corp., 135 Cal. App. 3d 473, 486 

(Cal. Ct. App. 1982)). 
128. Mohamed v. Uber Techs., Inc., 109 F. Supp. 3d 1185, 1205 (N.D. Cal. 2015), 

rev’d, 848 F.3d 1201 (9th Cir. 2016). 
129. Armendariz, 6 P.3d at 690.
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clause, was not an adhesion contract because it contained an opt-
out provision that allowed the opportunity for the workers to fend 
off arbitration completely.130 However, the court was not con-
vinced because the opt-out provision was buried in the contract.  It 
was on the second-to-last page, in the same font as the rest of the 
dense contract.  Due to these characteristics, the court considered 
the drivers’ opt-out right “to be largely illusory.”131 Besides, the 
court found that even if a worker found the opt-out clause, they 
were confined to opting out by writing with either a hand-delivered 
or overnight delivery service notification,132 which “renders the 
opt-out in the 2013 Agreement additionally meaningless.”133

Uber argued that the clause was real, and not illusory, since 
some workers did in fact opt out of the 2013 arbitration provi-
sion.134 Nonetheless, the court refuted this argument and held that 
the 2013 Agreement was procedurally unconscionable because 
both requirements—oppression and surprise—were satisfied.135 It 
was oppressive insofar as it was imposed by the party with greater 
bargaining power, and it was surprising because the delegation 
clause in the 2013 Agreement was concealed among the other 
terms of the contract without any noticeable sign that could have 
made the reader aware of the clause’s existence.136

The court then turned to substantive unconscionability, citing 
the delegation provision, which stated:

[I]n all cases where required by law, Uber will pay the Arbi-
trator’s and arbitration fees.  If under applicable law Uber is 
not required to pay all of the Arbitrator’s and/or arbitration 
fees, such fee(s) will be apportioned between the Parties in ac-
cordance with said applicable law, and any disputes in that 
regard will be resolved by the Arbitrator.  2013 Agreement § 
14.3(vi).137

Insofar as the Uber contract was an employment adhesion con-
tract, the employee could not be required to cover expenditures 

130. Mohamed, 109 F. Supp. 3d at 1205.
131. Id. 
132. Id. at 1206.
133. Id. at 1206.
134. Id.
135. Id. 
136. Id.
137. Id. at 1207 (internal quotations omitted). 
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that they would not have to pay in court.138 The court concluded 
that Gillette would have been unable to access the arbitral forum 
on account of the cost.139

Because the phrasing referred to “all cases when required by 
law,” Uber attempted to construe the clause as requiring the firm 
to pay the arbitration fees of all employees.140 The court dismissed 
the argument as “disingenuous,” “because Uber adamantly con-
tends that drivers are not its employees.”141 The court also deter-
mined that “the entire 2013 arbitration provision is procedurally 
unconscionable” “[f]or largely the same reasons that [the] Court 
held the delegation clause in the 2013 Agreement was procedurally 
unconscionable.”142 The oppression element of procedural uncon-
scionability in the 2014 Agreement and the delegation clause were 
examined by the court independently of the 2013 Agreement on the 
basis that the wording of the opt-out provision differed between the 
Agreements.143 At the start of the analysis, the court admitted that 
the opt-out clause was meaningful and “visually conspicuous.”144

The 2014 Agreement was crafted in a bold and larger lettered font, 
using terms that made it easy to spot, as well as containing a noti-
fication procedure through regular mail.145

In view of the characterization of the clause as meaningful, 
Uber invoked several precedents of the Ninth Circuit stating that 
“the existence of a meaningful right to opt-out of the 2014 arbitra-
tion clauses necessarily renders those clauses (and the delegation 
clause specifically) procedurally conscionable as a matter of 
law.”146 The district court conceded that Uber’s cited precedents 
were correct, but they did not apply federal law.147 Therefore, the 
court deviated from the Ninth Circuit’s precedents, instead apply-
ing California Supreme Court caselaw on the grounds that “the un-
conscionability of the contracts at issue here is a matter of state 

138. Mohamed v. Uber Techs., Inc., 109 F. Supp. 3d 1185, 1207 (N.D. Cal. 2015)
(citing Armendariz v. Found. Health Psychcare Servs., Inc., 6 P.3d 669, 687 (Cal. 
2000)).

139. Id. at 1208. 
140. Id. at 1209.
141. Id. 
142. Id. at 1217. 
143. Id. at 1211.
144. Id. 
145. Id.
146. Id. at 1212. 
147. Id.
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law.”148 Specifically, the court applied the precedent in Gentry v. 
Superior Court and found that the first prong of the Gentry test 
was met because the agreement did not notify workers of the dis-
advantage of arbitration, consisting of the likelihood that workers’ 
costs to arbitrate arbitrability would be significant in comparison 
to those of a court action.149  The second prong of the test, “which 
asks whether an employee would feel at least some pressure not to 
opt out of the arbitration agreement,” was also found to be satis-
fied, on account of it being reasonable that Uber workers would 
have believed that Uber preferred arbitration.150 Furthermore, the 
court asserted that “Mohamed’s ability to opt-out of the delegation 
clause was not sufficiently meaningful to eliminate all oppression 
from the contract.”151 Although the opt-out provision in the dele-
gation clause of the 2014 Agreement was less onerous, it was not 
enough to render the delegation clause enforceable because the 
workers still needed to pay costs that they would not have had to 
pay in court.152

As to the PAGA representative action, the court ruled that the 
PAGA waiver was both unconscionable and against public pol-
icy.153 The court applied and adopted the doctrine set out in Is-
kanian v. CLS Transportation Los Angeles, LLC,154 which held that 
“an arbitration agreement requiring an employee as a condition of 
employment to give up the right to bring representative PAGA ac-
tions in any forum is contrary to public policy.”155  The court also 
accepted “as a matter of federal law, that Iskanian’s anti-waiver 
rule [wa]s not preempted by the FAA.”156  Having adopted the 
aforementioned doctrine, the court declared that the PAGA waiver 
included in the 2013 Agreement was unenforceable, given that 
“[d]rivers [h]ad [n]o [m]eaningful [o]pt-[o]ut [r]ight [u]nder the 
2013 Agreement.”157 The Iskanian rule was also applied to the 

148. Mohamed v. Uber Techs., Inc., 109 F. Supp. 3d 1185, 1212 (N.D. Cal. 2015).
149. Id. at 1215 (citing Gentry v. Superior Court, 165 P.3d 556 (Cal. 2007)).
150. Id. at 1215-16.
151. Id. at 1216. 
152. Id. 
153. Id. at 1219. 
154. Iskanian v. CLS Transp. Los Angeles, LLC, 327 P.3d 129, 133 (Cal. 2014) (The 

California Supreme Court held that: “[T]he FAA does not preempt a state law that 
prohibits waiver of PAGA representative actions in an employment contract.”). 

155. Mohamed v. Uber Techs., Inc., 109 F. Supp. 3d 1185, 1219 (N.D. Cal. 2015) 
(quoting Iskanian, 327 P.3d at 133), rev’d, 848 F.3d 1201 (9th Cir. 2016)).

156. Id. at 1220.
157. Id. at 1222.
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2014 Agreement.158 Further, the PAGA waiver was held to be not 
severable from the rest of the agreement because Uber’s agreement 
included a non-severability provision.159

The judgment went to appeal before the Ninth Circuit.160  In 
June 2016, the Ninth Circuit handed down a judgment reversing 
the district court order and admitting Uber’s motion to compel ar-
bitration.161 The court held that “[t]he delegation provisions 
clearly and unmistakably delegated the question of arbitrability to 
the arbitrator for all claims except challenges to the class, collec-
tive, and representative action waivers in the 2013 Agreement.”162

The Ninth Circuit reproached the district court for having disre-
garded circuit court precedent concerning unconscionability and 
employed a syllogistic reasoning following circuit court prece-
dents.163  It started with the first premise to recall that “[t]he 
threshold inquiry in California’s unconscionability analysis is 
‘whether the arbitration agreement is adhesive.’”164 As a second 
step, the court stated, “[i]n Circuit City Stores, Inc. v. Ahmed, we 
held that an arbitration agreement is not adhesive if there is an 
opportunity to opt out of it.”165 The court concluded that, in view 
of these two principles, at least the 2014 Agreement was not adhe-
sive, and therefore the delegation provision was not unconsciona-
ble.166

Unlike the district court, which deemed the opt-out clause in 
the 2013 Agreement to be illusory due to the onerous procedure 
imposed on the workers to exercise the option, the Ninth Circuit 
found that, despite it being more burdensome to opt-out of the ar-
bitration procedure by overnight delivery than it would have been 
by email, the option was real and bound Uber to accept opt-outs 
from workers who exercised the right.167  The court concluded that 

158. Mohamed, 109 F. Supp. 3d at 1236.
159. Id. at 1225.
160. Mohamed v. Uber Techs., Inc., 848 F.3d 1201 (9th Cir. 2016).
161. Id. at 1216. 
162. Id. at 1209; see also Tamar Meshel, “A Doughnut Hole in the Doughnut’s Hole”: 

The Henry Schein Saga and Who Decides Arbitrability, 73 RUTGERS U.L. REV. 83 
(2020) (analyzing in depth who decides arbitrability and comments on this case).

163. See Mohamed, 848 F.3d at 1211.
164. Id. at 1211 (quoting Nagrampa v. MailCoups, Inc., 469 F.3d 1257, 1281 (9th 

Cir. 2006)).  
165. Id. (citing Circuit City Stores, Inc. v. Ahmed, 238 F.3d 1198, 1199 (9th Cir. 

2002)). 
166. Id. at 1211.
167. Id.
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“[t]he delegation provisions were not procedurally unconscionable 
in either the 2013 or the 2014 Agreements.”168 Given that both 
procedural and substantive unconscionability must concur in a 
contract for it to be declared unenforceable, the court considered 
that it was a moot point to enter into the analysis of substantive 
unconscionability.169

As to Gillette’s PAGA claim, the court decided that the PAGA 
waiver could be severed from the Agreement under its terms.170

Arbitration agreements of companies in the gig economy systemat-
ically include severability clauses to ensure that courts do not in-
validate them if they are challenged.171 Although the severability 
clause has legitimate purposes, such as protecting the validity of 
the agreement when modifications in the law threaten its enforce-
ability, it also facilitates more spurious purposes such as the inclu-
sion of unenforceable clauses.172

The court also analyzed the application of the effective vindi-
cation doctrine to the contract.173 This doctrine was formulated by 
the Supreme Court in American Express Co. v. Italian Colors Res-
taurant, where it held “that effective vindication may ‘cover filing 
and administrative fees attached to arbitration that are so high as 
to make access to the forum impracticable.’”174  According to the 
evidence provided by plaintiffs, the cost of arbitration could exceed 
$7,000 per day.175 With that amount of money in mind and on the 
basis that Uber had undertaken the payment of the costs of arbi-
tration, the Ninth Circuit held that, “[s]o long as Uber abides by 
this commitment, the fee term in the arbitration agreement pre-
sents [p]laintiffs with no obstacle to pursuing vindication of their 
federal statutory rights in arbitration.”176

In applying the effective vindication doctrine, courts have con-
sistently inspected the fees clause in arbitration agreements to de-
cide whether the cost hampers workers’ access to the arbitral fo-
rum, precluding in practice the vindication of substantive 

168. Mohamed v. Uber Techs., Inc., 848 F. 3d 1201, 1211 (9th Cir. 2016).
169. Id. at 1212.
170. Id. at 1213.
171. See Garden, supra note 84, at 213. 
172. Id. 
173. Mohamed v. Uber Techs., Inc., 848 F.3d 1201, 1212 (9th Cir. 2016).
174. Id. (quoting Am. Express Co. v. Italian Colors Rest., 570 U.S. 228, 236 (2013)).
175. Id. 
176. Id. 
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statutory rights.177 The case at hand illustrates how ride-sharing 
companies passed the test of assuming the fees because they prom-
ised to pay the cost of the arbitral forum, at least in theory.178 How-
ever, in practice, as will be discussed below, the clause plays out in 
a deceptive manner.

The uncertainty around the employment status of workers in 
the gig economy has permitted the expansion of mandatory indi-
vidual arbitrations.  Interestingly, and notwithstanding the pessi-
mistic projection regarding the end of certain employment claims 
as a result of mandatory arbitration clauses, gig workers whose 
rights have been violated have begun to upend this catastrophic 
prospect, filing petitions for arbitration by the thousands.179 Fur-
thermore, some gig workers have been able to mount legal chal-
lenges to get their employers to honor their mandatory arbitration 
agreements.180 The examination of the following cases will discuss 
the tactics used by companies against these challenges, which in 
turn provide clues about gig companies’ future strategies regarding 
arbitration and the future of class action waivers.

B. ABERNATHY V. DOORDASH, INC.

In Abernathy v. DoorDash, Inc.,181 several thousand food de-
livery couriers filed separate arbitrations before the AAA, arguing 
that the food delivery service DoorDash had misclassified them as 
independent contractors, consequently violating federal and state 
laws regarding minimum wage and overtime, among other 

177. See Colby J. Byrd, Vindicating the Effective Vindication Exception: Protecting 
Federal Statutory Rights in the Employment Context, 70 OKLA. L. REV. 761 (2018); e.g.,
Andersen v. IntePros Fed., Inc., 240 F. Supp. 143, 152 (D.D.C. 2017) (admitting that: 
“even if Green Tree leaves a per se rule from Cole ‘fully intact,’ Brown, 257 F.3d at 824, 
what is left intact is a per se rule exactly as it is applied under Cole’s facts.”); see also 
Mantooth v. Bavaria Inn Rest., 360 F. Supp. 1164, 1172 (D. Colo. 2019) (listing several 
court cases upholding the effective vindication doctrine and asserting: “[F]rom this 
court’s review of all cases citing Epic, as well as cases referencing the effective 
vindication doctrine post-Epic, no court to date has read Epic to abrogate the effective 
vindication doctrine.”).

178. Mohamed v. Uber Techs., Inc., 848 F.3d 1201, 1212 (9th Cir. 2016).
179. See Judith Resnik et al., Collective Preclusion and Inaccessible Arbitration: 

Data, Non-Disclosure, and Public Knowledge, 24 LEWIS & CLARK L. REV. 611 (2020).
180. See, e.g., Adams v. Postmates, Inc., 414 F. Supp. 3d 1246 (N.D. Cal. 2019).
181. Abernathy v. DoorDash, Inc., 438 F. Supp. 3d 1062 (N.D. Cal. 2020). The 

Northern District Court of California dealt with three issues, specifically a motion to 
compel arbitration from DoorDash workers, and motions to stay proceedings and to 
seal files by DoorDash. Id. at 1063-64.
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issues.182 DoorDash’s workers had recourse to arbitration, given 
that the company had required them to sign a contract establishing 
arbitration as the dispute resolution avenue and waiving the right 
to class action.183 Because most of the petitioners were plaintiffs 
in another case, Marciano v. DoorDash, Inc., Judge William Alsup 
warned that “any petitioner who accepts the Marciano settlement 
will release the claims that would be arbitrated here.”184

The idea to file thousands of claims was the product of two 
innovative law firms that came up with a scheme that allowed 
workers to provide initial data through a web app.185 The law firms 
used the information provided to process the demands and warned 
the company affected about the number of demands that were go-
ing to be filed.186

Abernathy and 2,250 other petitioners were represented by 
one of these firms187 and filed claims before the AAA in August 
2019.188  In September 2019, an additional 4,000 DoorDash work-
ers filed for arbitration before the arbitral entity that had been se-
lected by the defendant company.189 Once the workers had paid 
over $1.2 million in filing fees to the arbitral institution, AAA 
asked DoorDash to pay their share of the fees involved, as required 
by the procedural rules of the arbitral institution selected by the 
company.190 However, the company balked at putting up the re-
quired money, arguing deficiencies with the demands and assert-
ing that they “will not at this time, tender to AAA the nearly $12 

182. Abernathy, 438 F. Supp. 3d at 1064.
183. Id. Further, DoorDash had previously been granted motions to compel 

arbitration in putative class actions initiated by workers against the company alleging 
misclassification. See Magana v. DoorDash, Inc., 343 F. Supp. 3d 891 (N.D. Cal. 2018); 
see also Marciano v. DoorDash, Inc., No. CGC-18-567869, 2018 Cal. Super. LEXIS 6989 
(S.F. Super. Ct. Dec. 7, 2018).

184. Abernathy, 438 F. Supp. 3d at 1065.
185. See Debra Cassens Weiss, Lawyer and Startup Resort to Mass Filings to Fight 

Company Bans on Class Arbitration, ABA Journal (Apr. 13, 2020), https://
www.abajournal.com/news/article/lawyer-and-startup-resort-to-mass-filings-to-fight-
company-bans-on-class-arbitration.

186. Michael Corkery & Jessica Silver-Greenberg, ‘Scared to Death’ by Arbitration: 
Companies Drowning in Their Own System, N.Y. TIMES (Apr. 6, 2020), https://
www.nytimes.com/2020/04/06/business/arbitration-overload.html.

187. The law firm, FairShake.com, is a start-up which ran a web app, taking a 
percentage of the money they recovered.  

188. Abernathy v. DoorDash, Inc., 438 F. Supp. 3d 1062, 1064 (N.D. Cal. 2020).
189. Id. 
190. Id. 
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million in administrative fees.”191  Consequently, the AAA emailed 
the petitioners’ counsel, stating that the “[r]espondent has failed to 
submit the previous requested fees for the 6,250 individual mat-
ters; accordingly, we have administratively closed our files.”192

In refusing to disperse the cost of arbitration that it had 
agreed to pay in its contracts, DoorDash refused to follow its own 
dictates.  As a result of this impasse, the workers were forced to 
file a motion against DoorDash in federal court to compel arbitra-
tion.193 Paradoxically, in Marciano v. DoorDash, mentioned above, 
the very same company, DoorDash, had filed a motion to stay pro-
ceedings in court and to enforce arbitrations.194

An additional tactic used by DoorDash was to ask the court to 
stay the proceeding, pending a possible settlement in Marciano,195

a class action law suit in which those same petitioners were ex-
cluded because DoorDash had enforced arbitration.196 This incon-
gruity was noted by the judge, who opined, “in irony upon irony, 
DoorDash now wishes to resort to a class-wide lawsuit, the very 
device it denied to the workers, to avoid its duty to arbitrate.  This 
hypocrisy will not be blessed, at least by this order.”197

It was revealed in the judicial proceeding that DoorDash had 
attempted to seal emails revealing that DoorDash’s counsel, Gib-
son Dunn, had contacted the International Institute for Conflict 
Prevention & Resolution (CPR) in May 2019 regarding the fees 
that the company was facing for the mass arbitration and trying to 
find a solution.198 As a consequence of those conversations, the 
CPR provided Gibson Dunn with a draft of a mass protocol, to 
which Gibson Dunn responded with “comments, questions, and 
recommendations,” followed by the exchange of further drafts.199

The CPR also asked to be informed as to when the distribution of 
the new contract, which designated the CPR as an arbitral 

191. Abernathy, 438 F. Supp. 3d at 1064 (internal quotations omitted).
192. Id.
193. Id.
194. Id.
195. Marciano v. DoorDash, Inc., No. CGC-18-567869, 2018 Cal. Super. LEXIS 6989 

(Super. Ct. Dec. 7, 2018).
196. Id. at 1067.
197. Id. at 1068.
198. Abernathy v. DoorDash, Inc., 438 F. Supp. 3d 1062, 1067 (N.D. Cal. 2020). 

DoorDash attempted to veil the events through a motion to seal the material. Id. 
199. Id. 
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institution, would be carried out.200 This event could be understood 
as a sign that the company tried to evade the responsibilities that 
they had assumed by contract.

DoorDash had intended to settle the case in the Superior 
Court of San Francisco.201 However, on April 6, 2021, it withdrew 
the motion for preliminary approval because the claim in the case 
only included the PAGA action.  Instead, the company moved the 
settlement to Los Angeles in a case where the plaintiffs pled both 
class action and PAGA in Marko v. DoorDash, Inc.202 The settle-
ment is pending final approval.203

C. ABADILLA V. UBER TECHNOLOGIES, INC.

In Abadilla v. Uber Technologies, Inc., 12,501 Uber drivers 
filed a motion to compel Uber to enter arbitration to resolve a dis-
pute concerning their alleged misclassification as independent con-
tractors, given that they were subject to mandatory arbitration 
agreements with Uber.204 Again, ride-sharing drivers had to seek 
recourse in a judicial court to compel arbitration because, after 
stopping class procedures by invoking the mandatory arbitration 
agreement, Uber withdrew from the agreement that it had im-
posed upon the workers.

Many of the petitioners in Abadilla had been putative class 
members in a prior class action suit against Uber, O’Connor v. 
Uber Technologies, Inc.205  In O’Connor, the Ninth Circuit reversed 
class certification orders for Uber drivers because “[t]he class as 
certified includes drivers who entered into agreements to arbitrate 
their claims and to waive their right to participate in class action 
with regard to those claims.”206 The Ninth Circuit also overturned 
the class certification orders and the order controlling class 

200. Abernathy, 438 F. Supp. 3d at 1067.
201. Marciano v. DoorDash, Inc., No. CGC-18-567869, 2018 Cal. Super. LEXIS 6989 

(Super. Ct. Dec. 7, 2018). 
202. Class Action Complaint, Marko v. DoorDash, Inc., No. BC659841 (Super. Ct. 

May 2, 2017). A hearing for a preliminary approval of the settlement was scheduled 
for July 12, 2021.  

203. DoorDash Class Settlement, https://doordashclasssettlement.com/ (last visited 
Dec. 30, 2021). The hearing for the settlement’s final approval was scheduled for 
January 4, 2022. Id. 

204. Petitioners Marciano Abadillas et al.’s Motion to Compel Arbitration at 5, 
Abadilla v. Uber Techs., Inc., No. 18-cv-07343 (N.D. Cal. filed Dec. 5, 2018).

205. Id.
206. O’Connor v. Uber Techs., Inc., 904 F.3d 1087, 1094 (9th Cir. 2018).
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communications granted by the district court in conformity with 
Federal Rule of Civil Procedure 23(d) in favor of Uber’s workers.207

This federal rule allowed the court to impose constraints upon 
Uber’s communications with class and putative class members.

Following the Ninth Circuit’s reversal of the class certification 
orders, the petitioners filed arbitration proceedings before 
JAMS.208 However, after the petitioners had filed their individual 
arbitration cases, Uber stalled the process by refusing to pay the 
required fees for the majority of workers.  Indeed, Uber only “paid 
the filing fees for less than 2.5% (296/12,501) of [p]etitioners’ de-
mands.”209

Uber’s actions directly violated the terms of the employment 
contract that it had written for its workers, which declared that 
the workers:

will not be required to bear any type of fee or expense that 
[they] would not be required to bear if [they] had filed the ac-
tion in a court of law.  Any disputes in that regard will be re-
solved by the Arbitrator as soon as practicable after the Arbi-
trator is selected, and Company shall bear all of the 
Arbitrator’s and arbitration fees until such time as the Arbi-
trator resolves any such dispute.210

In response to Uber’s recalcitrance, the employees again took their 
case to the district court, seeking a motion to compel arbitration.  
The motion to compel evidenced the absurdity of the situation.  
Uber had successfully enforced the arbitration provision against 
the petitioners’ request that the classification dispute be settled by 
a court of law, and Uber had “[a]ggressively [t]outed [a]rbitration’s 
[b]enefits.”211 Yet when the arbitration demands were put forward, 
Uber stalled them.

207. O’Connor, 904 F.3d at 1090-91.  Fed. R. Civ. P. 23(d)(1)(A–B) (“In conducting 
an action under this rule, the court may issue orders that: . . . determine the course of 
proceedings or prescribe measures to prevent undue repetition or complication in 
presenting evidence or argument; . . . require—to protect class members and fairly 
conduct the action—giving appropriate notice to some or all class members.”).

208. Petitioners Marciano Abadillas et al.’s Motion to Compel Arbitration at 10,
Abadilla v. Uber Techs., Inc., No. 18-cv-07343 (N.D. Cal. filed Dec. 5, 2018).

209. Id. at 16 (“Unfortunately, Uber has failed to live up to its commitment, having 
paid the filing fees for less than 2.5% (296/12,501) of Petitioners’ demands.”). 

210. Id. at 7 (citation omitted).
211. Id. at 9.
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Counsel for the petitioners attempted to close a deal with 
Uber, proposing an alternative to individual arbitration.  The sug-
gestion was to conduct the arbitration by selecting nine bellwether 
trials,212 followed by mediation to work out the way to execute the 
award.213 Uber’s counter-offer was to proceed immediately with 
four test cases, but it did not accept the mediation process, and 
instead it insisted on classifying each petitioner individually.214  In 
the end, no agreement regarding the alternative process was 
reached,215 and Uber settled the arbitration claim along with other 
proceedings involving their workers for an amount between $146 
and $170 million.216 Uber has often employed the tactic of settling, 
and so the outcome in this case was not surprising.217 However, 
the case reveals that both parties considered bellwether trials to 
be an acceptable resolution to the issue and settlement to be pref-
erable to paying arbitration fees.

D. ADAMS V. POSTMATES, INC.

In Adams v. Postmates, Inc., 5,257 gig workers who worked 
for Postmates, a food delivery platform app, submitted individual 
arbitration petitions before the AAA, alleging misclassification as 
contractors.218 Their contracts contained a standard clause of ar-
bitration and a waiver of class action.219 Again, in this case, the 
company tried to renege on its promises, refusing to pay its share 
of  arbitration fees, despite the fact that, according to the 2018 

212. A bellwether trial is a practice whereby parties choose a representative sample 
of cases for trial to determine how to resolve a much larger number of similar cases.
See Adam S. Zimmerman, The Bellwether Settlement, 85 FORDHAM L. REV. 2275, 2276 
(2017).

213. Petitioners Marciano Abadillas et al.’s Motion to Compel Arbitration at 10, 
Abadilla v. Uber Techs., Inc., No. 18-cv-07343 (N.D. Cal. filed Dec. 5, 2018) (citation 
omitted).

214. Id. 
215. See id.
216. Andrew Wallender, Uber Settles ‘Majority’ of Arbitrations for at Least $146M 

(1), BLOOMBERG L. (May 9, 2019), https://news.bloomberglaw.com/daily-labor-report
/uber-sees-wage-suits-dropped-including-12-501-arbitration-claims.

217. See O’Connor v. Uber Techs., Inc., No. 13-cv-03826, 2019 WL 4394401 (N.D. 
Cal. Sept. 13, 2019).

218. Adams v. Postmates, Inc., 414 F. Supp. 3d 1246, 1248 (N.D. Cal. 2019).
219. Id.
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Fleet Agreement,220 “Postmates was responsible for payment of all 
arbitration filing fees.”221

Postmates had previously compelled arbitration in numerous 
putative class actions filed by Postmates’s workers against the 
company.222 However, in Adams, Postmates opposed the workers’ 
motion to compel arbitration, calling it a “shakedown” and “noth-
ing more than an attempted end-run around valid class action 
waivers . . .”223 Simultaneously, Postmates sought an order to stay 
the proceeding.224

As a preliminary step to the arbitrations in this case, on 
March 6, 2019, the counsel for the petitioners contacted Postmates 
before the case went to court, advising the company of the plan to 
file 3,000 arbitration claims on behalf of workers.225 Counsel 
pointed out that the amount of the arbitration fees would be 
greater than the $20 million that Postmates would pay if it were 
to settle the arbitration claims.226  The possibility of resolving the 
claims through an “alternative process” was left open.227

According to the arbitration agreement in force, Postmates 
owed the full amount of the arbitration fees.228  The company tried 
to relinquish its responsibility concerning fees by inserting a new 
agreement into the platform app that split the fee costs equally 
between the company and the workers.229 Even so, the company 
still refused to assume its share of the arbitration fees.230 In view 

220. The Fleet Agreement is the contract that Postmates workers are required to 
sign before starting to work for the company. Adams, 414 F. Supp. 3d at 1248. The 
contract classifies the workers as independent contractors rather than employees and 
“contains various other provisions intended to govern Postmates and the courier’s 
relationship and their respective rights and obligations arising out of that 
relationship.” Id.

221. Id. at 1250.
222. See Winns v. Postmates, Inc., No. CGC-17-562282, 2018 WL 11356331 (Ct. 

Super. Sept. 24, 2018); Rimler v. Postmates Inc., No. CGC-18-567868, 2020 WL 
7237900 (Cal. Ct. App. Dec. 9, 2020).

223. Respondent Postmates Inc.’s Opposition to Petitioners’ Motion to Compel 
Arbitration at 1, Adams v. Postmates, Inc., No. 3:19-cv-03042 (N.D. Cal. filed June 17, 
2019).

224. Adams v. Postmates, Inc., 414 F. Supp. 3d 1246, 1248 (N.D. Cal. 2019).
225. Id. at 1249.
226. Id. at 1249-50.
227. Id. at 1250.
228. Id.
229. Id. 
230. Id. 
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of this refusal, on June 3, 2019, the workers filed a motion with the 
District Court for the Northern District of California to compel ar-
bitration, asking the court to require the company to take respon-
sibility for its fees.231 The company, on the other hand, requested 
that the petitioners re-submit the arbitration demands in an indi-
vidual manner, providing more details, arguing “that the demands 
are tantamount to a de facto class action in violation of the class 
action waiver.”232

As a preliminary matter, the court had to determine which 
forum was the most appropriate to decide whether the petitioners 
had demanded arbitration in conformity with the arbitration pro-
vision:233 that is, whether the question of arbitrability was to be 
decided by the court or by the arbitral institution.  Although there 
was a clause that expressly delegated to the arbitrator the ability 
to decide arbitrability, there was disagreement concerning the 
scope of the exception to arbitrability.234

The court noted that the applicable clause was “unmistaka-
ble” in allocating the question of arbitrability to the arbitrator.235

The court further noted that “[t]he only matters exempted from the 
delegation clause were certain disputes regarding the Class Action 
Waiver and Representative Action Waiver.”236 While the workers 
saw the exception as being a single thing, Postmates divided the 
clause into two exceptions, arguing that:

Sections 10A.ii and 10B.iv together provide two independent 
exceptions to the delegation clause in cases involving: (1) “any 
dispute relating to or arising out of the Class Action Waiver 
and Representative Action Waiver”; and (2) any claim that the 
aforementioned Waivers are unenforceable, unconscionable, 
void, or voidable.237

The court found the position of Postmates “untenable” and aligned 
itself with the workers’ interpretation.238 The intent of Postmates 

231. Adams v. Postmates, Inc., 414 F. Supp. 3d 1246, 1250-51 (N.D. Cal. 2019).
232. Id. at 1248; see also McClenon v. Postmates, Inc., 473 F. Supp. 3d 803, 808 

(N.D. Ill. 2020).
233. Adams, 414 F. Supp. 3d at 1252.
234. Id. at 1252-53.
235. Id. at 1252 (citing Fleet Agt. § 10a.ii) (“Only an arbitrator . . . shall have the 

exclusive authority to resolve . . . any dispute concerning arbitrability.”).
236. Id. (citing Fleet Agt. § 10a.ii, 10b.iv).
237. Id. at 1253.
238. Id.
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seems to have been to avoid arbitration because it “contend[ed] 
that the question of whether [p]etitioners [were] improperly pur-
suing a de facto class action falls within the ‘any dispute’ excep-
tion.”239

In turn, the court ordered the parties to submit to arbitration, 
leaving the other issues up to the arbitrator to decide.240 In so do-
ing, the court relied on the AAA arbitration rules and the contract 
terms. In particular, it relied on clause 10A.ii of the contract, 
which stated that the interpretation and formation of the arbitra-
tion provision, among other matters, were within the realm of the 
arbitrating authority.241 The court stated that “[a]ll other matters 
raised by the parties in this action, including their respective re-
quests for an order directing [p]etitioners to refile their arbitration 
demands and Postmates to tender payment of the arbitration fees, 
are for the arbitrator to decide.”242 Notably, in the case at hand, 
the district court did not order the company to pay the fees.243

However, as we shall see later, California’s legislature has enacted 
laws to mandate that parties signing arbitration agreements honor 
their promises.244

The Ninth Circuit upheld the lower court’s interpretation.245

Due to the delegation clause conferring arbitrability to the arbitra-
tor, the court left it to the arbitrator to decide the arbitration fees 
and all adjacent questions.246  The court reasoned that once it ac-
cepted the jurisdiction of the arbitrator, it was up to the arbitrator 
to determine the merits.247

In any case, the prospect of paying millions of dollars in fees 
makes the prospect of aggregate litigation, and possibly class ac-
tions, more attractive to employers.  Once workers join together, 
even while maintaining the individuality of their claims, they gain 
leverage vis-a-vis the company, replicating the empowerment of a 

239. Adams v. Postmates, Inc., 414 F. Supp. 3d 1246, 1253 (N.D. Cal. 2019).
240. Id. at 1255-56.
241. Id. at 1255.
242. Id. at 1256.
243. Id. 
244. S.B. No. 707, 2019 Cal. Leg. Serv. Ch. 870 (West).
245. Adams v. Postmates, Inc., 823 F. App’x 535, 535-36 (9th Cir. 2020).
246. Adams v. Postmates, Inc., 414 F. Supp. 3d 1246, 1255 (N.D. Cal. 2019); see also 

Meshel, supra note 162, at 85 (“If company A’s claims are indeed arbitrable (i.e., they 
fall within the scope of the parties’ arbitration clause), then their merits must be 
resolved by the arbitrator.”).

247. Adams, 414 F. Supp. 3d at 1255; see also Meshel, supra note 162, at 85.
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class proceeding.  Once the waiver of class action has failed to dis-
courage workers from suing the company, and the scenario in-
volves thousands of individual arbitrations and a considerable fee 
invoice, individual mass arbitration may start to appear to be a 
rather bleak prospect for the employers.

From the start, in all of the cases, Postmates had in mind to 
settle the arbitration claims rather than arbitrate them—and the 
company did just that.248 The decision to settle was a complete no-
brainer because the arbitration would have cost more than the set-
tlement.

In an appeal of the court order granting Postmates’s workers’ 
injunction to compel arbitration, Postmates asked the court to stay 
proceedings.249 The petition to stay proceedings was based, among 
other things, on irreparable harm.250 In this respect, Postmates 
stated that “absent a stay, it will be required to pay substantial 
filing fees to the AAA that it has ‘no way to recover even if it pre-
vails on appeal.’”251 The court was not persuaded by Postmates’s 
showing of irreparable harm, asserting, among other things, that 
the company would inescapably have to pay its share of the filing 
fees at some point, given that the workers were unlikely to aban-
don their admittedly arbitrable claims.252

However, Postmates disagreed with the court’s assertion be-
cause they had planned to settle all of the cases in court,253 and 
therefore they did not need to pay the arbitration fees.  Postmates 
suggested that once the appeal had concluded, some workers “may 
instead opt to participate in the pending settlement in the state 
court class action, Rimler v. Postmates, Inc.”254 In fact, at that 

248. Third Amended Class Action Settlement Agreement and Release, Rimler v. 
Postmates Inc., No. CGC-18-567868 (Aug. 9, 2021) (available at https://
www.postmatescaliforniasettlement.com/static/documents/postmates_sa.pdf).  

249. Adams v. Postmates, Inc., No. 19-3042, 2020 WL 1066980, at *1 (N.D. Cal. Mar. 
5, 2020).

250. Id. at *5.
251. Id.
252. Id.
253. See Adams v. Postmates, Inc., 414 F. Supp. 3d 1246 (N.D. Cal. 2019); Singer v. 

Postmates, Inc., No. 4:15-cv-01284, 2017 WL 4842334 (N.D. Cal. Sept. 1, 2015); 
Santana v. Postmates, Inc., BC720151 (Cal. Super. Ct.); Winns v. Postmates, Inc., No. 
CGC-17-562282, 2018 WL 11356331 (Cal. Super. Ct. Sept. 24, 2018); Rimler v. 
Postmates Inc., No. CGC-18-567868, 2020 WL 7237900 (Cal. Ct. App. Dec. 9, 2020). 

254. Adams v. Postmates, Inc., No. 19-3042, 2020 WL 1066980, at *5 n.8 (N.D. Cal. 
Mar. 5, 2020).
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moment, Postmates had already moved for preliminary approval 
of a class action settlement in the class action of Rimler.255 The 
settlement also stipulated that “any class member who either 
opted out of arbitration, initiated arbitration, or demonstrated in 
writing an interest in initiating an arbitration demand prior to the 
date of October 17, 2019 [the mediation day] will have their miles 
doubled.”256 The parties finally executed the settlement agreement 
on August 9, 2021 in the amount of $32 million.257

In short, the payment of arbitration costs and individual 
claims in the arbitration forum was never considered by Postmates 
or other companies.  On the contrary, the strategy was directed to 
delaying the arbitration proceedings and settling the class action 
in conjunction with the arbitration, “as only a lunatic or a fa-
natic”258 would have paid millions in arbitration costs for individ-
ual demands.

E. POSTMATES V. 10,356 INDIVIDUALS

On February 15, 2020, 10,356 ride-sharing drivers filed de-
mands before the AAA, alleging basically the same issue as the 
previous workers: misclassification as independent contractors 
and infringement of California wage and hours laws.259 Postmates 
again balked at paying the filing fees, which this time amounted to 
$4 million.260  However, this time, Postmates filed an action with 
the District Court for the Central District of California in an at-
tempt to stop the drivers from moving ahead, asserting that “Post-
mates cannot be compelled to arbitrate on a ‘de facto class ba-
sis.’”261 That argument had been raised and dismissed in Adams 

255. Order Denying Plaintiffs’ Motion for Preliminary Approval of Class Settlement, 
Rimler v. Postmates, Inc., No. CGC-18-567868 (June 17, 2020).

256. Id.
257. Third Amended Class Action Settlement Agreement and Release at 45, Rimler 

v. Postmates Inc., No. CGC-18-567868 (Aug. 9, 2021) (available at 
https://www.postmatescaliforniasettlement.com/static/documents/postmates_sa.pdf). 

258. AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 365 (2011) (Breyer, J., 
dissenting) (dissenting opinion affirming that “‘[t]he realistic alternative to class 
action is not 17 million individual suits, but zero individual suits, as only a lunatic or 
a fanatic sues for $30.’” (quoting Carnegie v. Household Int’l, Inc., 376 F.3d 656, 661 
(7th Cir. 2004))). 

259. Postmates Inc. v. 10,356 Individuals, No. CV 20-2783, 2021 WL 540155, at *3 
(C.D. Cal. Jan. 19, 2021).

260. This fee was less than previous cases because the AAA applied the 
“Administrative Group Filing Fee,” which had been created for cases of mass 
arbitration. Id. at *3-4.

261. Id. at *3.



2021] Is Arbitration Good Business for Businesses? 77

v. Postmates.262 There was also a cross-petition compelling arbi-
tration by some of the drivers who filed the arbitration petition be-
fore the AAA and, “for the February 2020 Cross-Petitioners only, 
to compel Postmates to pay costs and reasonable attorneys’ fees.”263

In addition, Postmates challenged California Senate Bill 707 
(SB 707) on several grounds.  It sought a declaration that SB 707, 
which modifies the California Code of Civil procedure,264 was 
preempted by the FAA and that it infringed the Contract Clauses 
of the United States and California Constitutions.265  In addition, 
Postmates asked for the enjoining of both the arbitration and the 
enforcement of SB 707.266

SB 707 provides that, in an arbitration case concerning em-
ployment or consumer rights, if the party that is compelled to pay 
the fees does not do so within thirty days after the due date, that 
party is deemed to be in breach of contract and waives the right to 
enforce arbitration.267 The consumer or employee can choose be-
tween filing the case in a court of justice or compelling arbitration, 
along with requesting the drafting party to pay reasonable attor-
ney’s fees and costs related to the arbitration.268 If the employee 
or consumer chooses to go to court after the opposing party has 
failed to pay a required arbitration fee, a monetary sanction or ad-
ditional sanctions may be imposed upon the drafting party.269 If 
the employee or consumer continues with the arbitration proceed-
ing, despite the fee default of the company, “the arbitrator shall 
impose appropriate sanctions on the drafting party, including mon-
etary sanctions, issue sanctions, evidence sanctions, or terminat-
ing sanctions.”270 On the other hand, “[i]f the employee or con-
sumer withdraws the claim from arbitration and proceeds in a 
court of appropriate jurisdiction . . . [t]he court shall impose sanc-
tions on the drafting party in accordance with Section 1281.99.”271

262. Adams v. Postmates Inc., 414 F. Supp. 3d 1246, 1251-52, 1256 (N.D. Cal. 2019).
263. Postmates Inc., 2021 WL 540155, at *10.
264. S.B. No. 707, 2019 Cal. Leg. Serv. Ch. 870 (West) (codified at Cal. Civ. Proc. 

Code §§ 1280, 1281.96–1281.99 (West, Westlaw through Ch. 770 of 2021 Reg. Sess.)).
265. Postmates Inc. v. 10,356 Individuals, No. CV 20-2783, 2021 WL 540155, at *5 

(C.D. Cal. Jan. 19, 2021).
266. Id. at *3.
267. CAL. CIV. PROC. CODE § 1281.97 (West 2021).
268. Id. 
269. Id. § 1281.97(d).
270. Id.
271. Id. § 1281.97.
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In resolving the constitutional challenge to SB 707, Judge 
Gutierrez dismissed the contention that SB 707 was preempted by 
the FAA and pointed out that SB 707 promotes arbitration rather 
than invalidating it.272 The court reasoned that “the law ensures 
a speedy resolution under the terms of arbitration agreements by 
preventing parties such as Postmates from holding hostage em-
ployees’ or consumers’ validly arbitrable claims.”273

The court denied Postmates’s motions and granted the cross-
motion of the ride-sharing drivers to compel arbitration against 
Postmates, although it excluded 233 drivers who had not demon-
strated the existence of an agreement to arbitrate.274 In addition, 
the court granted to the cross-petitioner drivers their attorneys’ 
fees and costs concerning the arbitration.275

Postmates went to great lengths to try to renege on the man-
datory arbitration agreements once the workers had surmounted 
the barrier erected by individual arbitration and converted it into 
leverage to defend their rights.  However, the company’s recourse 
to the courts to modify the current arbitration scheme has contin-
ued onwards to the U.S. Supreme Court, as will be discussed later.

F. TURNER V. CHIPOTLE MEXICAN GRILL, INC.

In the case of Turner v. Chipotle Mexican Grill, Inc.,276 around 
10,000 Chipotle workers had originally sought damages for alleged 
wage-theft by their employer, amounting to a small amount per 
worker but to millions of dollars over the entire cohort of individu-
als involved in the case.277 Some of the Chipotle workers’ employ-
ment contracts contained a mandatory arbitration clause.278  The 
case was brought before the United States District Court for the 
District of Colorado, which certified a class action against 
Chipotle.279

272. Postmates Inc. v. 10,356 Individuals, No. CV 20-2783, 2021 WL 540155, at *7 
(C.D. Cal. Jan. 19, 2021). 

273. Id.
274. Id. at *13.
275. Id.
276. Turner v. Chipotle Mexican Grill, Inc., 123 F. Supp. 3d 1300 (D. Colo. 2015).
277. See In re Chipotle Mexican Grill, Inc., No. 17-1028, 2017 WL 4054144 (10th 

Cir. Mar. 27, 2017).
278. Turner v. Chipotle Mexican Grill, Inc., No. 14-cv-02612, 2018 WL 11314701, at 

*1 (D. Colo. Aug. 3, 2018).  
279. Id.
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While the case was still being heard, the U.S. Supreme Court 
issued its decision in Epic Systems, which upheld the validity of 
class and collective action waivers in pre-dispute employment ar-
bitration agreements.280 The Court held that Section 7 of the Na-
tional Labor Relations Act (NLRA)281 does not confer a right to 
class or collective action, and therefore does not displace the Fed-
eral Arbitration Act (FAA).282 As a result of the Supreme Court’s 
judgment, the district court ruled that the 2,814 class members 
who had signed such arbitration agreements—out of the initial to-
tal cohort of around 10,000—could not proceed as class members 
and would have to pursue their claims individually in arbitra-
tion.283

The court also examined at length the alleged unconscionabil-
ity of the contracts signed by the 2,814 workers subject to manda-
tory arbitration and, following precedent, found that the agree-
ment to arbitrate was not unconscionable.284 Referring to the 
arbitration costs, the court noted that the “Arbitration Agreement 
expressly states that the ‘[e]mployee shall not be required to pay 
any cost or expense of the arbitration that [e]mployee would not be 
required to pay if the matter had been heard in court.’”285  It con-
cluded that “the fee provisions in the Agreement do not prevent 
effective vindication.”286

As a part of the same proceeding, Chipotle had requested that 
the plaintiffs’ counsel be excluded from representing Chipotle 
workers in any further actions (i.e. arbitration) related to the claim 
because, according to the company, counsel promoted the infringe-
ment of Chipotle’s contractual rights.287 However, the court found 
that the enforceability of the mandatory arbitration contract was 
the precise matter of the dispute.288 Thus, Justice Kane denied 
Chipotle’s motion, defending the workers’ right to pursue their 
claims “with representation by the legal counsel of their choice.”289

280. Turner, 2018 WL 11314701, at *1 (citing Epic Sys. Corp. v. Lewis, 138 S. Ct. 
1612, 1632 (2018)).

281. National Labor Relations Act, 29 U.S.C. §§ 157-158 (2018). 
282. Epic Sys. Corp., 138 S. Ct. at 1617.
283. Turner, 2018 WL 11314701, at *6.
284. Id.
285. Id. at *5.
286. Id.
287. Id. at *7.
288. Id.
289. Id.
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Chipotle appealed the district court’s decision before the 
Tenth Circuit,290  which “granted [p]laintiffs’ motion to dismiss the 
appeal for lack of appellate jurisdiction and denied Chipotle’s al-
ternative request to return to [the district court] to seek certifica-
tion under Rule 54(b).”291  Chipotle returned to the district court to 
request certification of the dismissal order as a final judgement 
with the intention of then going back to the appellate court to at-
tempt to sever the relationship between the original plaintiffs and 
their counsel.292  Chipotle also, perhaps strategically, attempted to 
delay the arbitration by requesting that the court reinstate a stay
of all proceedings until such time as they had concluded their ap-
peals process.293

In light of the district court’s decision, it would appear that 
Chipotle’s strategy was to delay the potential arbitration proceed-
ing initiated by the workers subject to mandatory arbitration.  In 
the words of Judge Kane: “Chipotle’s requested final judgment and 
stay, though veiled as necessary to restore ‘the status quo,’ would 
only delay and frustrate arbitration proceedings initiated by the 
dismissed parties.”294

III.  THE RISE OF MASS ARBITRATION

Several factors could have contributed to the reversal of gig 
workers’ fortunes in arbitration, leading to their defeat of the fore-
cast that claims would not be brought after the courts’ upholding 
of mandatory arbitration clauses.  To begin with, the cases arbi-
trated en masse against the companies discussed in this Article are 
claims of workers who had previously sued the companies in class 
actions but were barred from litigation in the courts due to the 
mandatory arbitration agreements that they had signed.295 Con-
sequently, after the class action dismissal, they continued to be, in 
a certain manner, “aggregated,” by having a common cause.  It is 
also notable that the workers’ cases were in the public arena on 

290. In re Chipotle Mexican Grill, Inc., No. 17-1028, 2017 WL 4054144 (10th Cir. 
Mar. 27, 2017).

291. Turner v. Chipotle Mexican Grill, Inc., No. 14-cv-02612, 2018 WL 11314702, at 
*1 (D. Colo. Nov. 20, 2018).

292. Id.
293. Id.
294. Id. at *2.
295. Mohamed v. Uber Techs., Inc., 109 F. Supp. 3d 1185, 1206 (N.D. Cal. 2015).
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account of media reports about the litigation,296 whereas arbitra-
tion usually lacks transparency and publicity.297

The other key element was the application of economies of 
scale via the use of contingent fees that were spread over a large 
number of individual arbitrations.  Ordinarily, counsel might feel 
inclined to dedicate their time to more profitable cases than those 
involving individual claims.  However, aggregation and contingent 
fees can work together in favor of enabling protection of workers’ 
rights in a world where non-union employment arbitration has be-
come commonplace.298  Thus, law firms have seen an opportunity 
to take advantage of contingent fee contracts.299 As a matter of 
fact, the law firm representing the workers in Abernathy v. Door-
Dash, Inc.300 advertises this fee structure: “we only get paid if you 
do.”301 The test of time will offer more definitive answers.

This sort of aggregation was even mentioned by the U.S. 
Chamber of Commerce in its amicus curiae brief arguing against 
the contention that individual arbitration precludes the vindica-
tion of statutory rights.302 This brief asserted that “nothing about 
arbitration prevents claimants (or their attorneys) from sharing 
the expenses of expert witnesses, fact investigation, and attorney 

296. See, e.g., Cyrus Farivar & Olivia Solon, Uber and Lyft Face Landmark Lawsuit 
over Gig Worker Classification, NBC NEWS (May 5, 2020), https://www.nbcnews.com
/tech/tech-news/uber-lyft-face-landmark-lawsuit-over-gig-worker-classification-
n1200526.

297. See James, supra note 87, at 539.
298. See Alexander Colvin, The Growing Use of Mandatory Arbitration, ECON.

POLICY INST. (Apr. 6, 2018),  https://www.epi.org/publication/the-growing-use-of-
mandatory-arbitration-access-to-the-courts-is-now-barred-for-more-than-60-million-
american-workers/.

299. Christopher R. Drahozal, Arbitration Costs and Contingent Fee Contracts, 59 
VAND. L. REV. 729, 777 (2006) (arguing that the debate regarding arbitration costs has 
centered on individuals rather than on attorneys’ incentives to take the case). The 
author systematically analyzed cases concerning arbitration clauses and found that 
“[i]n the 36 cases in which a federal court invalidated the arbitration agreement in 
whole, or in part, on cost grounds, the claimant was represented by counsel in every 
case (36 of 36, or 100%) and asserted a claim that permitted recovery of attorneys’ fees 
in all but four (32 of 36, or 88.9%)—both above the percentages.” Id.

300. Abernathy v. DoorDash, Inc., 438 F. Supp. 3d 1062 (N.D. Cal. 2020). The 
Northern District Court of California dealt with three issues, specifically a motion to 
compel arbitration from DoorDash workers, and motions to stay proceedings and to 
seal files by DoorDash. Id.

301. FAIRSHAKE, https://fairshake.com (last visited Nov. 28, 2021). 
302. Brief of the Chamber of Commerce of the United States of America and

Business Roundtable as Amicus Curiae in Support of Petitioners at 27, Am. Express 
Co. v. Italian Colors Rest., No. 12-133, 2012 WL 6759408 (U.S. Dec. 28, 2012).
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preparation.”303 Likewise, the U.S. Chamber of Commerce brief of 
December 28, 2012 stated that:

. . . especially in an era in which the Internet and social media 
can be used effectively to reach out to potential claimants, in-
dividual plaintiffs (and their counsel) can readily identify 
other businesses or individuals with similar claims who can 
share in the costs of pursuing claims.  Social media allows 
plaintiffs workers to joint effort to arbitrate a case.304

Indeed, another element that has contributed to the phenomenon 
of mass arbitration is the use of online platforms by the leading 
law firms representing gig workers.  For instance, one start-up pro-
vides “a free service that automates the process of filing an arbi-
tration claim.”305

In view of these factors, it seems that aggregation has facili-
tated the filing of individual arbitrations, suggesting that aggrega-
tion contributed to the reversal of the power balance between em-
ployers requiring arbitration and employees seeking redress.  This 
suggests that the phenomenon of mass arbitration confirms the im-
portance of class action to effectively vindicate workers’ rights, as 
has been contended by academics.306 However, it seems that the 
utility and effectiveness of class action might be able to be partially 
replicated in mass arbitration.  Whether or not mass arbitration is 
an alternative to class action is yet to be seen.

IV.  REACTIONS TO MASS ARBITRATION

A. THE REACTION OF THE COMPANIES

Judge William Alsup of the District Court for the Northern 
District of California opined that it is a paradox that ridesharing 
companies that imposed arbitration agreements, touted as being a 
more efficient and cheaper alternative to litigation, eschewed the 
obligation once they were faced with paying millions in fees.307

This raises the question of whether the companies had properly 

303. Brief of the Chamber of Commerce, supra note 302, at 27.
304. Id. at 27-30.
305. Paulina Cachero, A Virtual Advocate, TIME (Nov. 19, 2020), https://time.com

/collection/best-inventions-2020/5911369/fairshake/.
306. See Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1621 (2018) (“The Act, this Court 

has said, establishes ‘a liberal federal policy favoring arbitration agreements.’” 
(quoting Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983))).

307. Abernathy v. DoorDash Inc., 438 F. Supp. 3d 1062, 1068 (N.D. Cal. 2020).
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calculated the true economic value of the arbitration agreement. 
Indeed, the companies may have stipulated individual arbitration 
opportunistically, relying on the improbability of actually being 
subject to arbitration, only to later renege on their agreements.

For years, a swathe of scholars have contended that waiver of 
class actions in employment contracts hinders the ability of work-
ers to vindicate their rights.308  These scholars pointed out that 
waivers lead to mandatory arbitration claims being rare events be-
cause many of the potential claims evaporate.309 Although it seems 
that the success of thousands of workers in filing arbitration con-
tradicts this assertion, a deeper look at the reasons behind that 
positive outcome and the companies’ reaction to it might instead 
confirm the argument against individual mandatory arbitration in 
employment law.  The new phenomenon of arbitration en masse 
that has begun to unveil itself deserves to be explored, analyzing 
its causes and implications.  To start with, this Article attempts to 
consider what elements have contributed to the new developments.

The companies’ rebuffs of requests to pay arbitration fees sug-
gests that cost is a real deterrent against litigating claims in an 
arbitration forum.  It also shows that the companies never ex-
pected to be sued for small claims by workers “because many 
claims are not viable if brought individually.”310 Yet, the most 
striking and illustrative characteristic of the unfair play was the 
fact that the workers were forced to seek recourse in a judicial 
court to file a motion to compel arbitration—the very forum that 
the employer company itself selected.  Quite possibly, at the same 
moment of the motion to arbitrate, the companies realized their 
likely miscalculation that workers would not file for arbitration.  In 
fact, the companies tried to eschew their contractual obligations 
under the mandatory arbitration agreement, including the waiver 
of class action, by using other tactics such as balking at paying fees, 

308. See, e.g., Sternlight, supra note 29, at 704 (“In many contexts, if plaintiffs 
cannot join together in a class action . . . [this] will prevent them from bringing any 
claims at all.”). 

309. See Myriam Gilles, The Politics of Access: Examining Concerted State/Private 
Enforcement Solutions to Class Action Bans, 86 FORDHAM L. REV. 2223 (2018); see also
Estlund, supra note 5, at 689-700 (calculating the number of claims missing as a result 
of mandatory arbitration).

310. Jean R. Sternlight, As Mandatory Binding Arbitration Meets the Class Action, 
Will the Class Action Survive?, 42 WM. & MARY L. REV. 1, 9 (2000) (contending that 
“[t]he potential defendants know that because many claims are not viable if brought 
individually, plaintiffs will often drop or fail to initiate claims once it is clear that class 
relief is unavailable.”).
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requesting stays of proceedings, and other unprincipled obstruc-
tions.  In fact, the companies tried to return to their prior position, 
that is, permitting class action proceedings by way of adducing a 
loose interpretation of the delegation provision in the contract, as 
was the case of Postmates,311 or negotiating a change in the proto-
col to a “mass arbitration protocol,” apparently to be able to use 
bellwether trials.

The reaction of respondent companies to arbitration chal-
lenges—stalling the whole process—suggests that the contention 
that individual arbitration obstructs the vindication of workers’ 
rights was correct.  In any case, the past and upcoming arbitration 
demands will test the scope of arbitration.

B. THE REACTION OF THE ARBITRATORS: THE CPR’S
EMPLOYMENT-RELATED MASS CLAIMS PROTOCOL

The last instances of workers’ filing arbitration demands and 
the reactions of the companies, along with the response of the ar-
bitral entities, might help elucidate whether the arbitration sys-
tem shields the vindication of worker’s rights.  Crucially, the Inter-
national Institute for Conflict Prevention and Resolution (CPR) 
occupies a role on the central stage of these developments, with the 
adoption of a new “employment-related mass claims protocol.”312

According to the mass protocol, if at least thirty similar claims are 
filed, ten randomly selected “test cases” proceed to arbitration, 
with the payment of the arbitration fees for the ten cases by the 
company.313 Once decided, those cases act as “bellwether trials” 
for the mediation process that should follow, with the objective of 
reaching a settlement.314 Even if a settlement occurs, the workers 
retain the ability to opt out of the agreement and continue with 
individual claims.315 This new protocol for mass arbitration repre-
sents an acknowledgment by both the companies and the arbitral 
institutions that individual arbitration of workers’ claims is costly 

311. Adams v. Postmates, Inc., 414 F. Supp. 3d 1246 (N.D. Cal. 2019).
312. Int’l Inst. for Conflict Prevention & Resol., What is the Employment-Related 

Mass Claims Protocol? (Version 1.1), https://www.cpradr.org/dispute-resolution-
services/employment-related-mass-claims-documents/emp-mass-claims-protocol.

313. Id.
314. See Adam S. Zimmerman, The Bellwether Settlement, 85 FORDHAM L. REV.

2275, 2275 (2017).
315. See id. at 2286.
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and inefficient.316 In view of DoorDash’s intervention in the draft-
ing of the CPR mass protocol, and the admonitory words of Judge 
William Alsup of the Northern District of California, who cast 
doubt upon the impartiality of the protocol, it was important for 
the entity to reassure the public of its impartiality and fairness in 
the arbitration process.317

In the case of McGrath v. DoorDash, Inc., the plaintiffs raised 
the lack of impartiality of the JAM and the CPR protocol as a de-
fense against the motion to compel arbitration.318 They also ar-
gued that the CPR protocol would “delay their arbitration demand 
for years, while they wait their turn in the ‘queue.’”319 However, 
Judge Chen disagreed with this argument, affirming that Door-
Dash “did not control the development of the Protocol.”320 Despite 
this absolution, the CPR was aware of the damage that a moral 
taint could have upon the institution.

Independent of that incident, the drafting of the mass protocol 
indicated that consolidation of claims or other mechanisms that 
rely on class action procedures better serve the interests of both 
parties than individual arbitration does.  The possibility of using a 
mechanism of aggregation was part of the conversation between 
the parties in the case of Abadilla v. Uber, Inc., exposing once again 
that individual arbitration was an inconvenience for both par-
ties.321

The mass protocol adopted by the CPR was drafted as a solu-
tion to alleviate the economic burden that ride-sharing companies 
were suffering as a result of multiple claims being brought against 
them.322 The protocol applies to claims numbering more than 
thirty, all sharing a similar or identical nature, and which are all 

316. Effective July 1, 2021, the CPR has updated the initially proposed mass 
protocol. See Int’l Inst. for Conflict Prevention & Resol., Employment-Related Mass 
Claims Protocol (Version 2.0) 1 (Sept. 29, 2021), https://www.cpradr.org/resource-
center/rules/pdfs/ERMCP-2021.pdf.

317. Abernathy v. DoorDash, Inc., 438 F. Supp. 3d 1062, 1067 (N.D. Cal. 2020).
318. McGrath v. DoorDash, Inc., No. 19-cv-05279-EMC, 2020 WL 6526129, at *10 

(N.D. Cal. Nov. 5, 2020).
319. Id. at *9.
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filed against the same respondent.323 As discussed above, the pro-
tocol randomly selects ten “test cases” or “bellwether trials” to be 
decided by individual arbitrators while the rest of the cases are 
kept on standby.324 Once the test cases have been decided, they 
are anonymized to serve as a model during the mediation process 
to try to resolve the remaining cases.325 If a “global resolution” is 
reached, any claimant who disagrees can still proceed to an indi-
vidual arbitration.326  However, if “global resolution” is not 
achieved, and the company decides to continue the arbitration pro-
cess, claimants are free to decide to continue with the arbitration 
process or initiate an individual action in court.327 Nevertheless, 
it is noteworthy that the freedom of the claimant to choose the fo-
rum is not afforded to them when the company opts out of arbitra-
tion and decides to go to court.  In this last case, all claimants must 
refile their case in court.328

Under the rules of the main arbitration providers, the cost of 
employment arbitration is paid by the employers, while the em-
ployees are only required to pay a small filing fee.329  However, un-
der the new protocol, the employer receives the benefit of a reduc-
tion in the arbitration cost, whereas employees lose some of the 
possible leverage that mass arbitration creates.330  Relieving work-
ers of the arbitration costs is a specific benefit that workers obtain 
from the arbitration agreement, and it is the leverage that allows 

323. Int’l Inst. for Conflict Prevention & Resol., What is the Employment-Related 
Mass Claims Protocol? (Version 1.1) 1, https://www.cpradr.org/dispute-resolution-
services/employment-related-mass-claims-documents/emp-mass-claims-protocol.

324. Id.
325. Id.
326. Id.
327. Id. (“If the company chooses to go to court, everyone can refile their case in 

court.”).
328. Id.
329. See Am. Arb. Ass’n, Employment/Workplace Fee Schedule 2 (Nov. 1, 2020), 

https://www.adr.org/sites/default/files/Employment_Fee_Schedule.pdf (“All expenses 
of the arbitrator, required travel and other expenses, and any AAA expenses, as well 
as the costs relating to proof and witnesses produced at the direction of the arbitrator, 
shall be borne by the company, unless otherwise agreed by the parties post-dispute.”);
see also JAMS, Jams Policy on Employment Arbitration Minimum Standards of 
Procedural Fairness 4 (July 15, 2009), https://www.jamsadr.com/files/Uploads
/Documents/JAMS-Rules/JAMS_Employment_Min_Stds-2009.pdf (“The only fee that 
an employee may be required to pay is the initial JAMS Case Management Fee.”).

330. Alison Frankel, Ex-judge atop Controversial Mass Arbitration Program: Give it 
a Chance to Work, REUTERS (Dec. 29, 2019), https://www.reuters.com/article/us-otc-
massarb-idUSKBN1YR1ZI.
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workers to vindicate their rights in the arbitration forum.331  The 
mass protocol is a remedy to the high costs that individual arbitra-
tion entails for employers.  Thus, the benefit of the mass protocol 
is directly received by employers rather than workers, given that 
employees were already free of the arbitration costs by agreement.

The mass protocol implies an extra waiting period while the 
randomly selected samples are resolved by the arbitrators, in con-
traposition to individual arbitration that proceeds immediately to 
arbitration.332 Consequently, it could compromise the expeditious 
timeframe that individual arbitration often allows.  Speedy and ef-
ficient resolution of the arbitration proceedings has been touted by 
legislators and judges alike as an inherent advantage of individual 
arbitration.333

According to the protocol, “[i]f global resolution is not reached, 
the company or the individual parties can choose to either proceed 
in court or in arbitration.”334  At the outset, a question springs to 
mind: why release a worker from arbitration, after having initiated 
arbitration, instead of avoiding the whole process of arbitration?  
Apparently, once arbitration costs are required, the agreement be-
comes a burden to the employers.  Therefore, workers who do not 
want to settle the case and opt to pursue the claim in court relieve 
the employer of the burden of assuming the cost.

The drafting of the special mass protocol once thousands of 
petitions were filed in the arbitration forum, as well as workers’ 
recourse to the judicial forum to compel arbitration, speaks vol-
umes about the purpose of individual mandatory arbitration.  Once 
faced with individual arbitration claims en masse, companies were 
eager to discuss alternative proceedings that would ameliorate the 

331. See Mantooth v. Bavaria Inn Rest., Inc., 360 F. Supp. 3d 1164, 1173 (D. Colo. 
2019) (providing a thorough review of court judgements recognizing the vindication of 
rights doctrine).

332. Int’l Inst. for Conflict Prevention & Resol., What is the Employment-Related 
Mass Claims Protocol? (Version 1.1) 1, https://www.cpradr.org/dispute-resolution-
services/employment-related-mass-claims-documents/emp-mass-claims-protocol
(“While the test cases go forward, the others will stand by.”).

333. See Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 
628 (1985) (referring to the shift from a judicial court to an arbitration forum, stating: 
“It trades the procedures and opportunity for review of the courtroom for the 
simplicity, informality, and expedition of arbitration.”).

334. Int’l Inst. for Conflict Prevention & Resol., What is the Employment-Related 
Mass Claims Protocol? (Version 1.1) 1, https://www.cpradr.org/dispute-resolution-
services/employment-related-mass-claims-documents/emp-mass-claims-protocol.
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burden of arbitration fees and speed up the process through some 
sort of aggregation.335 Consequently, the mass protocol confirms 
that individual arbitration in the employment context has more 
drawbacks than benefits.  In other words, class or collective pro-
ceedings are more efficient for both workers and employers.  The 
mass protocol is not the solution because it “makes the process 
slower . . . and more likely to generate procedural morass than fi-
nal judgement.”336

V.  LEGAL QUESTIONS RAISED BY MASS ARBITRATION

A. IS THE ASSUMPTION OF ARBITRATION COSTS BY COMPANIES 
AN ARMOR AGAINST THE SWORD OF THE DOCTRINE OF THE 

VINDICATION OF RIGHTS?

The Supreme Court has been willing to endorse and defend 
mandatory arbitration agreements,337 dispelling any theory and 
reversing any rule that targets the attributes of arbitration as en-
acted by the FAA.  However, on several occasions, the Supreme 
Court has left open the possibility of declaring unenforceable a con-
tract that renders the vindication of rights illusory.338 Courts have 
also routinely examined fees clauses in mandatory arbitration 
agreements under the effective vindication doctrine, and they have 
admitted that not all such clauses are enforceable.339

In Turner v. Chipotle Mexican Grill, Inc., the District Court 
for the District of Colorado analyzed the enforceability of the work-
ers’ mandatory arbitration agreement.340  Mandatory arbitration 
agreements are binding between the parties, subject to the general

335. See Petition for Order Compelling Arbitration at 6, Abadilla v. Uber Techs., 
Inc., No. 3:18-cv-7343 (N.D. Cal. Dec. 5, 2018). There were conversations concerning 
the possibility of conducting the arbitration by selecting Bellwether trials. Id.

336. AT&T Mobility LLC v. Concepion, 563 U.S. 333, 348 (2011) (asserting that 
“[t]he switch from bilateral to class arbitration sacrifices the principal advantage of 
arbitration—its informality— and makes the process slower, more costly, and more 
likely to generate procedural morass than final judgment.”). Certainly, the mass 
protocol has features of class arbitration. Id.

337. See Mitsubishi Motors Corp., 473 U.S. at 625.
338. Am. Express. Co. v. Italian Colors Rest., 570 U.S. 228, 234 (2013).
339. Mantooth v. Bavaria Inn Rest., Inc., 360 F. Supp. 3d 1164, 1172-1174 (D. Colo. 

2019) (listing several court cases upholding the effective vindication doctrine).
340. Turner v. Chipotle Mexican Grill, Inc., No. 14-cv-02612-JLK, 2018 WL 

11314701, at *1 (D. Colo. Aug. 3, 2018).



2021] Is Arbitration Good Business for Businesses? 89

grounds for the revocation of any contract.341 “Such grounds in-
clude ‘generally applicable contract defenses, such as fraud, du-
ress, or unconscionability.’”342 Furthermore, “[f]ederal courts have 
also recognized an ‘effective vindication’ exception to the FAA.”343

In Chipotle, the court looked into the formation of the contract, the 
circumstances, the consent, and other factors to determine 
whether the contract was procedurally or substantially uncon-
scionable.  However, the court found “that Plaintiffs have failed to 
meet their burden of demonstrating procedural and substantive 
unconscionability.”344

Importantly for contract enforceability, Chipotle’s agreement 
contained a clause whereby the company relieved workers from 
paying any costs in the arbitration forum that they would not be 
required to pay in a court of law.345 Therefore, the company’s as-
sumption of arbitration costs turned out to be the key defense be-
cause the fee clause guaranteed workers access to the arbitral fo-
rum to vindicate their rights.346  The court remarked that “[t]he 
employees waived the right to litigate collectively, but they may 
still assert their substantive statutory rights under the FLSA by 
pursuing individual claims in arbitration.”347

Likewise, the plaintiffs in Mohamed v. Uber Technologies, Inc.
made use of the same argument of unconscionability and vindica-
tion of workers’ rights when Uber moved to compel arbitration.348

Although in that case the district court found the clause uncon-
scionable, the Ninth Circuit overturned the decision.349

In analyzing the arbitration fees, the district court relied on 
the effective vindication doctrine to determine whether the plain-
tiffs were precluded from accessing the arbitration forum on ac-
count of the high fees: “Uber has committed to paying the full costs 
of arbitration.  So long as Uber abides by this commitment, the fee 
term in the arbitration agreement presents Plaintiffs with no ob-
stacle to pursuing vindication of their federal statutory rights in 

341. Turner, 2018 WL 11314701, at *2 (citing 9 U.S.C.A. § 2 (West)).
342. Id. (citing AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 339 (2011)). 
343. Id. (citing Nesbitt v. FCNH, Inc., 811 F.3d 371, 376-77 (10th Cir. 2016)).
344. Id.
345. Id. at *4.
346. Id. at *5.
347. Id. at *4.
348. Mohamed v. Uber Techs., Inc., 109 F. Supp. 3d 1185, 1204 (N.D. Cal. 2015).
349. Mohamed v. Uber Techs., Inc., 848 F.3d 1201, 1216 (9th Cir. 2016).
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arbitration.”350 As this case illustrates, the fact that companies un-
dertake to pay the costs of arbitration convinces courts that the 
workers are not precluded from vindicating their federal statutory 
rights.351 Consequently, the assumption of the costs by the compa-
nies has the purpose of safeguarding the mandatory arbitration 
agreement from a declaration of unenforceability.352  Thus, the ap-
parently friendly policy of paying the arbitration fees was likely 
designed to counteract the argument that individual arbitration 
precludes the vindication of workers’ rights.

However, businesses that implemented mandatory arbitra-
tion in workers’ contracts did not likely envisage being placed in 
the position of having to uphold their commitments regarding the 
payment of arbitration costs in thousands of cases filed at the same 
time.353 Presumably, they relied on a low probability of occurrence 
of arbitration.  The assumption of arbitration costs by companies 
was not put to the test until, as discussed above, thousands of ride-
sharing drivers filed petitions to arbitrate their claims after having 
been forced into arbitration by the companies themselves.  When 
tested, the companies’ plot was revealed, as was clearly captured 
by Judge Alsup:

The employer here, DoorDash, faced with having to actually 
honor its side of the bargain, now blanches at the cost of the 
filing fees it agreed to pay in the arbitration clause.  No doubt, 
DoorDash never expected that so many would actually seek 
arbitration.  Instead, in irony upon irony, DoorDash now 
wishes to resort to a class-wide lawsuit, the very device it de-
nied to the workers, to avoid its duty to arbitrate.  This hypoc-

350. Mohamed, 848 F.3d at 1212.
351. See Castillo v. CleanNet USA, Inc., 358 F. Supp. 3d 912, 944-45 (N.D. Cal. 2018) 

(denying motion to compel arbitration and affirming that the plaintiff has 
demonstrated that prohibitive arbitration cost will probably be imposed); see also
Mantooth v. Bavaria Inn Rest. Inc., 360 F. Supp. 3d 1164, 1172-74 (D. Colo. 2019) 
(listing several court cases upholding the effective vindication doctrine and asserting: 
“[F]rom this Court’s review of all cases citing Epic, as well as cases referencing the 
effective vindication doctrine post-Epic, no court to date has read Epic to abrogate the 
effective vindication doctrine.”).

352. See David Horton, Arbitration and Inalienability: A Critique of the Vindication 
of Rights Doctrine, 60 U. KAN. L. REV. 723, 724 (2012) (contending that the vindication 
of rights rule has increased its relevance in view of the Court’s path toward universal 
arbitrability. Consequently, the vindication of rights doctrine could stand in the way 
of universal arbitrability in cases where workers are not able to access the forum.).

353. Abernathy v. DoorDash Inc., 438 F. Supp. 3d 1062, 1068 (N.D. Cal. 2020).
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risy will not be blessed, at least by this order.354

The failure of the companies to pay the fees, their opposition to the 
injunction to compel arbitration presented by the same workers 
who were subject to mandatory arbitration, and the desperate at-
tempt to argue other unsubstantiated claims355 indicates that the 
companies’ enticing vow to pay the cost of arbitration was not an 
authentic promise.  Rather, it was an empty promise designed to 
defeat the doctrine of vindication of rights and the unconscionabil-
ity argument, which might have dismantled the scheme of manda-
tory arbitration with waiver of class action.

B. IS THE PETITION TO COMPEL ARBITRATION OF PAGA
CLAIMS A TACTIC?

In Rimler v. Postmates, Inc.,356 the company petitioned to com-
pel arbitration of the representative claims under California 
PAGA.357 Unlike waivers of class action that are enforceable, waiv-
ers of PAGA representative actions are unenforceable under the 
California Supreme Court ruling in Iskanian v. CLS Transporta-
tion Los Angeles, LLC.358 The waiver of a PAGA representative 
action does not render the mandatory arbitration agreement void 
because, under California law, it can be severed from the con-
tract.359 Notwithstanding the California Supreme Court ruling 
against enforcement of PAGA waivers, Postmates appealed some 
of the court’s decisions not to compel arbitration in several class 
action lawsuits in California.360 The culmination of Postmates’s 
opposition to the enforcement of the PAGA waiver is reflected in 

354. Abernathy, 438 F. Supp. 3d at 1068.
355. For example, in Chipotle the company petitioned to remove the petitioner’s 

counsel. Turner v. Chipotle Mexican Grill, Inc., No. 14-cv-02612-JLK, 2018 WL 
11314701, at *7 (D. Colo. Aug. 3, 2018).

356. Rimler v. Postmates Inc., A156450, 2020 WL 7237900, at *1 (Cal. Ct. App. Dec. 
9, 2020).

357. California’s Private Attorneys General Act of 1994, CAL. LAB. CODE § 2698.
358. Iskanian v. CLS Transp. Los Angeles, LLC, 327 P.3d 129, 154 (Cal. 2014). 
359. See CAL. CIV. CODE § 1670.5(a) (West 2021) (“If the court as a matter of law 

finds the contract or any clause of the contract to have been unconscionable at the time 
it was made the court may refuse to enforce the contract, or it may enforce the 
remainder of the contract without the unconscionable clause, or it may so limit the 
application of any unconscionable clause as to avoid any unconscionable result.”).

360. Santana v. Postmates Inc., No. B296413, 2021 WL 302644, at *1 (Cal. Ct. App. 
Jan. 29, 2021); Rimler, 2020 WL 7237900, at *1.
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two petitions for a writ of certiorari brought to the Supreme Court 
of the United States.361

In Winns v. Postmates Inc., the corporation appealed the deci-
sion of the court not to enforce the PAGA arbitration clause.362

Postmates insisted that PAGA representative waivers should be 
enforced to the same extent as waivers of class action, “argu[ing] 
that Epic Systems implicitly overruled the California Supreme 
Court’s opinion in Iskanian to the extent Iskanian held that PAGA 
waivers in arbitration agreements were unenforceable.”363 The 
court pointed out that waivers of PAGA claims in pre-dispute arbi-
tration agreements were precluded because they would violate 
public policy and damage the state’s purpose of enforcing the Labor 
Code and dissuading employers from contravening labor regula-
tions.364 Quoting Iskanian, the court also remarked that, rather 
than a private dispute, “PAGA action is a dispute between an em-
ployer and the state . . . .”365

In view of the several court decisions denying motions to com-
pel arbitration of PAGA claims, on July 26, 2021, Postmates filed 
a petition for a writ of certiorari to the U.S. Supreme Court.  Their 
argument was that the Iskanian ruling precluding enforcement of 
the PAGA waiver circumvented the FAA, which requires courts to 
“enforce arbitration agreements according to their terms—includ-
ing terms providing for individualized proceedings.”366

The strategy of Postmates is debunked by incongruency.  If 
Postmates compels arbitration of PAGA claims, it will face more
mass arbitration, and consequently it will need to forfeit more 
money in filing fees and other costs.  Are corporations afraid of, or 
harmed by, the expenses that arbitration entails?  Indeed they are. 
However, Postmates’s motivation to combat PAGA representative 
action has a larger purpose: PAGA represents the last bastion of 
class aggregation to tear down in order to impose the reign of 

361. Petition for Writ of Certiorari, Postmates, LLC v. Rimler, No. 21-119, 2021 WL 
3207823 (U.S. July 26, 2021); Petition for Writ of Certiorari, Postmates, LLC v. 
Santana, No. 21-420 (U.S. Sept. 13, 2021).

362. Winns v. Postmates Inc., 281 Cal. Rptr. 3d 460, 461 (Cal. Ct. App. 2021).
363. Id. at 463 (citation omitted).
364. Id. at 464.
365. Id. (quoting Iskanian v. CLS Transp. Los Angeles, LLC, 327 P.3d 129, 149 (Cal. 

2014)). 
366. Petition for Writ of Certiorari at *1, Postmates, LLC v. Rimler, No. 21-119, 

2021 WL 3207823 (U.S. July 26, 2021) (quoting Epic Sys. Corp. v. Lewis, 138 S. Ct. 
1612, 1619 (2018)). 



2021] Is Arbitration Good Business for Businesses? 93

mandatory individual arbitration.  The waiver of class action was 
predicated on the idea that such a waiver reduces the ability of 
workers to come together in defense of workers’ rights.367 PAGA 
representative action encourages workers to come together.368

Therefore, it is the last fortress to penetrate.  Additionally, Post-
mates is distressed by the growing trend of PAGA-like representa-
tive actions across several states because at least seven states have 
enacted or are currently considering bills to regulate representa-
tive actions in similar fashion to California’s PAGA legislation.369

Representative actions stand in the way of imposing manda-
tory arbitration in employment issues.  Despite the motion to com-
pel arbitration, class action and PAGA claims continue in the judi-
cial forum.  Likewise, the prohibition against class action was the 
spark that ignited mass arbitration.370 Whether mass arbitration 
will persist has yet to be seen.  However, now that the genie has 
emerged from the bottle, it will be difficult to stop law firms and 
workers from using lawful means to defend their rights.  The battle 
is not yet over.

CONCLUSION

The Supreme Court’s expansive interpretation of the FAA has 
fostered mandatory individual arbitration in employment con-
tracts,371 which proliferates especially among gig workers’ con-
tracts.  Despite the pervasive reliance on arbitration, there have 
been few employment claims before arbitral providers.372 Yet, per-
plexingly, recent mass arbitration claims have started to clog arbi-
tral institutions, indicating outwardly that waivers of class actions 
in employment contracts might not preclude workers from 

367. Estlund, supra note 5, at 703-04, 707.
368. Rachel Deutsch et al., California’s Hero Labor Law: The Private Attorneys 

General Act Fights Wage Theft and Recovers Millions from Lawbreaking Corporations
2 (Feb. 2020),  https://www.populardemocracy.org/sites/default/files/PAGA%20Report
_WEB.pdf.

369. See Petition for Writ of Certiorari at *25, Postmates, Inc. v. Rimler, No. 21-119, 
2021 WL 3207823 (U.S. July 26, 2021) (listing the states that have been or are in the 
way of enacting representative actions similar to PAGA).

370. See supra Part II, III.
371. Fernandez, supra note 34, at 459-60.
372. Estlund, supra note 5, at 696 (comparing the number of claims brought by 

employees in court and the number of petitions filed in the arbitration forum, and 
estimating that less than 2% of the arbitration claims that one would expect to have 
seen from employees subject to mandatory arbitration actually occur).
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vindicating their rights after all.373 However, the reaction of the 
companies, which defaulted on the fees and instead settled the 
claims, indicates otherwise.  This Article has ventured to put for-
ward some factors that might have contributed to the filing of mass 
arbitration, such as the fact that the cases derived from injunctions 
to compel arbitration in class action proceedings.

The analysis of some cases of mass arbitration has boosted the 
plausibility of the scholarly contention that class action waivers 
have a deterrent effect on the vindication of workers’ rights.374 It 
has also exposed the fact that companies’ assumption of costs was 
included in arbitration agreements to fortify the contracts against 
the doctrine of vindication of rights and claims of unconscionabil-
ity.  Likewise, the companies’ waiver of class actions was imposed 
with the expectation that the waiver would discourage workers 
from pursuing claims in any forum.  Consequently, Postmates’s 
challenge to the California PAGA legislation is an attempt to dis-
mantle representative action, the last device of aggregation still 
standing that can bind workers together.  Consequently, the future 
of workers’ vindication of rights hinges on the outcome of the Su-
preme Court’s decision in Postmates, which could either collapse it 
like a house of cards or fortify it like the walls of Jericho.

373. See, e.g., Abernathy v. DoorDash Inc., 438 F. Supp. 3d 1062, 1064 (N.D. Cal. 
2020).

374. See Gilles, supra note 309, at 2225.


