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CLIMATE JUSTICE AND THE PUBLIC 
TRUST

Allan Kanner*

ABSTRACT

Climate change will add to the many harms already suffered 
by environmental justice communities. State actions to enforce the 
public trust doctrine as a doctrine of citizen equality could amelio-
rate such harms. This requires a better understanding of the pub-
lic trust as a normative system, and a willingness to use its dy-
namic nature to address current problems.

TABLE OF CONTENTS

INTRODUCTION........................................................................446
PUBLIC TRUST AS NORMATIVE SYSTEM ............................447
PUBLIC TRUST..........................................................................450
STATE OR FEDERAL TRUST ...................................................456
ENVIRONMENTAL JUSTICE...................................................465
CONCLUSION ............................................................................468

* Allan Kanner of Kanner & Whiteley, LLC regularly handles natural resource 
environmental, and toxic tort cases. The author’s views are not those of his clients. 



446 Loyola Law Review [Vol. 66

INTRODUCTION

There are many ways to approach the issue of climate 
change as it relates to environmental justice.1 The approach ar-
gued here is that states should use the common law public trust2

in order to prevent additional loss and develop just solutions for 
damages which have resulted from the actions of those contrib-
uting to climate change harm, and for compensatory restoration.3

“[T]he state has an interest independent of and behind the titles 
of its citizens, in all the earth and air within its domain.”4 The po-
tential breadth of the public trust doctrine has not been tested, 
but the urgent challenges we face will force that test.  If we take 
seriously the idea of a broad public trust and employ it as a fidu-
ciary to manage our common resources in the public interest,5 in-
cluding air, water, wetlands and the public’s lands,6 environmen-
tal justice goals will necessarily advance.  This is because the 
public trust doctrine promotes freedom and equality, and can be 
used to stop and repair the externalities of polluters who would 
attempt to exploit natural resources in a manner inconsistent 
with the evolving public interest.7

Reveilletown, located in the heart of Louisiana’s “Cancer Al-
ley,” was a fence lined community founded by former slaves as a 
place to build a better life.8

1. Environmental justice, as used herein, refers to the fact that politically disad-
vantaged communities, especially black and brown communities, receive a dispropor-
tionate amount of pollution.  See Beverly Wright, Environmental Equity Justice Cen-
ters, ENVIRONMENTAL JUSTICE: ISSUES, POLICIES, AND SOLUTIONS 57, 61 (Bunyan 
Bryant ed., 1995).

2. See Martin v. Waddell’s Lessee, 41 U.S. 367, 368 (1842).  For a more in-depth 
discussion of the public trust see Allan Kanner, Tortious Interference with the Public 
Trust, University of Oregon (forthcoming in 2021). 

3. See generally Allan Kanner, The Public Trust Doctrine, Parens Patriae, and 
the Attorney General as the Guardian of the State’s Natural Resources, 16 DUKE 
ENV’T L. & POL’Y F. 57 (2005).

4. Georgia v. Tenn. Copper Co., 206 U.S. 237, 237 (1907).
5. See, e.g., Raleigh Ave. Beach Ass’n. v. Atlantis Beach Club, Inc., 185 N.J. 40, 

53 (N.J. 2005) (acknowledging where the public trust doctrine allowed not only for 
access to public beaches, but also for public access to a beach entry route).

6. See, e.g., Allan Kanner & Mary Ziegler, Understanding and Protecting Natu-
ral Resources, 17 DUKE ENV’T L. & POL’Y F. 118, 153-54 (2006).

7. Others have advocated for a broader public trust doctrine. See, e.g., Mary 
Christina Wood, Nature’s Trust: A Legal, Political, and Moral Frame for Global 
Warming, 34 B.C. ENV’T AFF. L. REV. (2007).

8. The author served as co-counsel for most of the Reveilletown Community. The 
U.S. Civil Rights Commission took note of the importance of this litigation. See U.S.
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“Towns like Reveilletown. . . no longer exist because the 
chemical plants built up to their backyards caused so much 
sickness, death, and overall human misery that the commu-
nities were finally bought out. But industry did not escape 
without a lawsuit! And in the case of Reveilletown, vinyl 
chloride was found in the blood of children.”9

Because vinyl chloride is volatile, this was an amazing yet heart-
wrenching finding. The current system of environmental regula-
tion and the dominant market-based mindset did nothing to pre-
vent this tragedy. While tort law helped with compensation,10

people should not have been treated so poorly and ultimately 
forced to leave their homes. Awarding compensation is not 
enough.  More  needs to be done to prevent this and other varie-
ties of environmental injustice. Like others, I believe the public 
trust doctrine might provide a means of shaping new and better 
solutions, in this case, protecting people’s right to healthy air.

PUBLIC TRUST AS NORMATIVE SYSTEM

Most discussions of the public trust talk about its origins in 
Roman law and how its scope has expanded over time11 in light of 
changing conceptions of fact (e.g. the nature of groundwater)12 or
changing values (e.g. recreational goals)13 to meet evolving needs. 
The public trust is not “fixed or static,” but “one to be molded and 
extended to meet changing conditions and needs of the public it 

COMM’N ON CIVIL RIGHTS, LA. ADVISORY COMM., THE BATTLE FOR ENVIRONMENTAL 
JUSTICE IN LOUISIANA (1993) (“The residents used legal action to challenge industry 
on environmental problems. There was no substantial support from civil rights or 
environmental groups, mainstream or grass roots. Attorneys played a primary role in 
the mobilization and resolution process.”). “Cancer Alley” refers to land between Ba-
ton Rouge and New Orleans, Louisiana, where refineries and chemical plants are lo-
cated and where high levels of cancer and illness have been found, especially in Afri-
can-American communities.  

9. Beverly Wright, Environmental Equity Justice Centers, in ENVIRONMENTAL 
JUSTICE: ISSUES, POLICIES, AND SOLUTIONS 57, 61 (Bunyan Bryant ed., 1995).

10. Discrimination adversely impacts many tort cases. See Allan Kanner, Envi-
ronmental Justice, Torts and Causation, 34 WASHBURN L.J. 505, 506-07 (1995). 

11. See Allan Kanner, The Public Trust Doctrine, Parens Patriae, and the Attor-
ney General as the Guardian of the State’s Natural Resources, 16 DUKE ENV’T L. & 
POL’Y F. 57, 62-66 (2005); Allan Kanner, Natural Resource Restoration, 28 TUL.
ENV’T L.J. 355, 360-67 (2015).

12. See, e.g., Jack Tuholske, Trusting the Public Trust: Application of the Public 
Trust Doctrine to Groundwater Resources, 9 VT. J. ENV’T L. 189, 192 (2008).

13. See, e.g., JOSEPH SAX, DEFENDING THE ENVIRONMENT (1971).
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was created to benefit.14 The goal of restoring damaged natural 
resources arose as a result of a growing societal recognition of the 
value of continually enhancing (as opposed to private party ex-
ploitation of) ecosystems and making the responsible parties pay 
for that restoration. These discussions, while important, ignore 
the public trust’s normative foundation.

A normative system has a number of requirements. First, a 
normative system consists of a collection of norms which guides 
us in understanding how things should or ought to be, as well as  
coordinating among norms.15 In most democratic societies, this 
system includes the structure of governance, and the substance of 
norms directed at action. For example, substantive norms can 
promote any number of values, including a self-regulating, laissez 
faire capital market system, or can condemn many of them, as the 
New Deal did following the Great Depression. The public trust I 
recommend here promotes equality, restoring restorable re-
sources, and other values relative to natural resources.

Second, the proffered set of norms must be justified by refer-
ence to the individuals subject to those norms.16 As different as 
the political norms of Locke17 and Hobbes18, the ultimate justifi-
cation of both was societal, by reference to individual’s concerns, 
desires, needs, and goals, treating all individuals equally. Politi-
cal authority is justified by the voluntary choice of the resulting 
regime of law and power, because it serves the people’s  varied in-
terests. The social contract is a manifestation of this justifica-
tion.19 It is hard to see how the victims of environmental injus-
tice, like the people in Reveilletown, could reasonably sign off on 
the current regime of laws that allow them to be victimized in 
their homes, denied their rightful share of the public trust, and 
prevented from  making decisions about it. For them, the social 

14. Matthews v. Bay Head Improvement Ass’n, 471 A.2d 355, 365 (N.J. 1984) 
(quoting Borough of Neptune City v. Borough of Avon-by-the-Sea, 294 A.2d 47, 54 
(N.J. 1972)).

15. JOSEPH RAZ, PRACTICAL REASON AND NORMS 107 et seq. (Oxford, 1999 ed., 
1999) (1975).

16. See, e.g., R.M. Hare, MORAL THINKING: ITS LEVELS, METHOD, AND POINT 
(1981).

17. See JOHN LOCKE, TWO TREATISES OF GOVERNMENT (Yale Univ. Press 2003) 
(1689).

18. See THOMAS HOBBES, LEVIATHAN (Cambridge Univ. Press 1991) (1651).
19. See, e.g., JEAN-JACQUES ROUSSEAU, THE SOCIAL CONTRACT (E.P. Dutton & 

Co. 1913) (1762).
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contract cannot be acceptable. On the other hand, following 
Rawls’ heuristic,20 assuming people did not know their ultimate 
place in society, no one would agree to a system that allows such 
extreme environmental injustice and harm, because they could 
possibly end up the victims of that injustice. The public trust 
meets this test.

Third, a normative theory must address the variety of hu-
man actions and governance. A broader public trust doctrine 
would promote equality in owning natural resources and sharing 
their benefits. It would also ensure that government decisions are 
the result of government acting as a fiduciary in the public inter-
est, not the tool of lobbyists or the wealthy.21  Responsibility for 
the public trust is an aspect of sovereignty, and government may 
not substantially impair or alienate resources crucial to the pub-
lic welfare.22 This is merely a part of the fiduciary duty of gov-
ernment.23 Additionally, conceptions of the public interest evolve.
America is no longer a frontier society; today one of the nation’s 
biggest concerns has to be climate change, which necessarily im-
plicates the need to restore restorable resources in ways that mit-
igate the damage done to our natural world. To the extent that 
natural resources have been damaged by private exploitation, 
this often occurs in minority or economically depressed areas.24

Public trust and restoration provide a unique benefit to these 
communities.

Fourth, a normative system allows us to weigh and prioritize 
competing norms and values, as well as address the management 
of conflicting norms. As a fiduciary, the government should seek 
to protect existing resources and restore damaged or impaired 
natural resources. This leaves space for private property rights, 
or jus privatum, subject to the dominant public trust.25 As shown  

20. See JOHN RAWLS, A THEORY OF JUSTICE (rev. ed., 1999) (1971).
21. This includes the political manipulation of regulators by polluters with mon-

ey. See David Driesen, Five Lessons from the Clean Air Act Implementation, 14 PACE 
ENV’T L. REV. 51, 58-59 (1996); Daniel Esty, Revitalizing Environmental Federalism,
95 MICH. L. REV. 570, 633 (1996).

22. See Ill. Cent. R.R. v. Illinois, 146 U.S. 387, 453-54 (1892); Boston Waterfront 
Dev. Corp. v. Commonwealth, 393 N.E.2d 356, 358 (Mass. 1979); State v. Cent. Vt.  
Ry., 571 A.2d 1128, 1132 (Vt. 1989); Nat’l Audubon Soc’y v. Superior Ct. of Alpine 
Cnty., 658 P.2d 709, 723 (Cal. 1983).

23. See, e.g., Ill. Cent. R.R. v. Illinois, 146 U.S. 387, 453-54 (1892).
24. See, e.g., supra note 9.  
25. Nat’l Ass’n of Home Builders v. N.J. Dep’t Env’t Prot., 64 F. Supp. 2d. 354, 

358 (D. N.J. 1999).
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below, the public trust arose to balance the jus privatum and jus 
publicum.

PUBLIC TRUST

The public trust embodies an inescapably equalitarian con-
ception of people, their relation to the natural world, and their 
entitlements.26 All of us, regardless of race, gender, religion, or 
sexuality, have an equal stake and voice in the management and 
enjoyment of our natural resources. Because the trustee is a fidu-
ciary and must act in the interest of the trust’s  beneficiaries, the 
doctrine promotes democracy and equality. The public trust also 
advances freedom. For example, it guarantees the freedom to en-
joy swimmable, fishable, and drinkable waters, among other 
things. It should guarantee clean and healthy air as a right for 
all. Although the public trust enables activities like beach access, 
fishing and swimming, it is not limited to resources that provide 
services to humans.27

The public trust matured from the customs of commoners, 
which English courts enforced against royal absolutism: “At the 
interface between law and agrarian practice we find custom. Cus-
tom itself is the interface, since it may be considered both as 
praxis and as law.”28 “[C]ustom took effect within a context of so-
ciological norms and tolerances. It also took effect within a work-
day routine of livelihood.”29 Ironically, many of these legal devel-
opments, devised as defenses for the propertied against the 
sovereign, became the basis of the public trust which benefits all 
of us, even those without private property. Public trust protection 
allowed the many “poor” to confront the powerful rich to improve 
their lives.30 The public trust is flexible enough to adapt to envi-
ronmental justice concerns because it was made by judges in re-
sponse to particular cases (as opposed to executive or legislative 

26. Equality, as used here, does not import Western distributive models of justice.  
My conception focuses more on the need to change how certain decisions are made to 
break the power of currently oppressive institutions over the allocation of environ-
mental goods and services. 

27. The notion of nature as valuable exclusively for its utilitarian value means 
that the public trust suffers when we are unable to conceive of a benefit to humans. 
This thinking shifts the burden to the public trust. My view is that the value of the 
public trust cannot be defined in terms of potential human use. 

28. E.P. THOMPSON, CUSTOMS IN COMMONS 97 (Penguin Books 1993) (1991).
29. Id. at 101-02.
30. See id. at 104.
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actions).31 Like Justice Holmes said in Pennsylvania Coal Co. v. 
Mahon,32 courts have inherent judicial power to determine when 
a use has “gone too far” in violating the public trust; correspond-
ingly, there is no taking since the public trust is inherently a 
“background principle” of property law.33 In effect, the jus publi-
cum trumps the jus privatum.

There is an objection based on Garrett Hardin’s work,34

among others, that the commons are unmanageable, and subject 
to waste and destruction when they belong to everyone and are 
subject to human nature. Hardin’s conclusion, after imagining a 
pasture “open to all,” was unequivocal:

Therein is the tragedy. Each man is locked into a system that 
compels him to increase his herd without limit – in a world 
that is limited. Ruin is the destination towards which all men 
rush, each pursuing his own best interest in a society that be-
lieves in freedom of the commons.35

This view is also expressed in the prisoner’s dilemma game. The 
idea is that individually rational strategies lead to collectively 
undesirable outcomes, or non pareto-optimal outcomes, subvert-
ing the notion that humans acting rationally can achieve rational 
results.36 The historian E.P. Thompson refutes this view by look-

31. Some suggest that regulatory agencies just need to do a better job. Richard J. 
Lazarus, The Tragedy of Distrust in the Implementation of Federal Environmental 
Law, 54 L. & CONTEMP. PROBS. 311, 363-64 (1991) (discussing regulatory capture or 
the tendency of agency personnel to bargain away environmental value as part of the 
political process).

32. Pa. Coal Co. v. Mahon, 260 U.S. 393, 415-16 (1922).
33. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1029 (1992). The classic state-

ment about the limits on private property comes from Chief Justice Lemuel Shaw of 
the Massachusetts Supreme Judicial Court in 1851: “All property in this common-
wealth . . . is derived directly or indirectly from the government, and held subject to 
those general regulations, which are necessary to the common good and general wel-
fare.” Commonwealth v. Alger, 61 Mass. (7 Cush.) 53, 85 (1851). See also Common-
wealth v. Alger, 61 Mass. (7 Cush.) 53, 84-85 (1851) (“We think it is a settled princi-
ple, growing out of the nature of well-ordered civil society, that every holder of 
property, however absolute and unqualified may be his title, holds it under the im-
plied liability that his use of it may be so regulated, that it shall not be injurious to 
the equal enjoyment of others having an equal right to the enjoyment of their proper-
ty, nor injurious to the rights of the community”).

34. See Garrett Hardin, The Tragedy of the Commons, 162 SCI. 1243 (1968).
35. Id. at 1244.
36. PARADOXES OF RATIONALITY AND COOPERATION 3 (Richmond Campbell & 

Lanning Snowden, eds., 1985).
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ing at the history of the commons and concluding that people are 
not as ignorant as Hardin suggests:

It has been Professor Hardin’s argument that since resources 
held in common are not owned and protected by anyone, 
there is an inexorable economic logic which dooms them to 
over-exploitation. The argument, in fact is derived from the 
English propagandists of parliamentary enclosure, and from 
a specific Malthusian variant. Despite its commonsense air, 
what it overlooks is that the commoners themselves were not 
without commonsense. Over time and over space the users of 
commons have developed a rich variety of institutions and 
community sanctions which have effected restraints and 
stints upon use.37

Indeed, a review of mining wastes currently remaining in the 
West from private mining activities on public lands suggests that 
private rights, combined with a short-term, profit-maximizing 
mentality and a feeble government are more likely to lead to 
waste.38 Likewise, the utility industry is now attempting to have 
the federal government take possession of hazardous radioactive 
wastes from their nuclear power plants.39

Indeed, when the wealthy and well-connected have sought to 
appropriate  natural resources for themselves and their economic 
benefit, the courts have struck down such an  invasion of public 
rights.40 Private property rights have been limited by the jus 
publicum of the public trust for a host of reasons, including 
changing or evolving conceptions of the public interest or public 
good.41 “Property rights serve human values. They are recognized 

37. E.P. THOMPSON, CUSTOMS IN COMMONS 107 (Penguin Books 1993) (1991) (in-
ternal footnotes omitted). 

38. The General Mining Act of 1872 was passed to encourage mining of federal 
lands.  See Robert McClure & Andrew Schneider, The General Mining Act of 1872 
Has Left a Legacy of Riches and Ruin, SEATTLE POST-INTELLEGENCER (June 
10, 2001), https://www.seattlepi.com/news/article/The-General-Mining-Act-of-1872-
has-left-a-legacy-1056919.php (last visited Nov. 30, 2020).

39. U.S. Gov’t Accountability Off., Key Issues, Disposal of High-Level Nuclear 
Waste, https://www.gao.gov/key_issues/disposal_of_highlevel_nuclear_waste/issue_
summary#t=0 (last visited Sept. 4, 2020).

40. Ill. Cent. R.R. v. Illinois, 146 U.S. 387, 455 (1892) (holding that property the 
state legislature attempted to grant to a private company is “held by the state, by 
virtue of its sovereignty, in trust for the public”).

41. Nat’l Ass’n of Home Builders v. N.J. Dep’t Env’t Prot., 64 F. Supp. 2d. 354, 
358 (D. N.J. 1999); Karam v. State Dep’t Env’t Prot., 705 A.2d 1221 (N.J. Super. Ct. 
App. Div. 1998), aff’d, 723 A.2d 943 (N.J. 1999), abrogating for other unrelated rea-



2020] Climate Justice and The Public Trust 453

to that end and are limited by it.”42 Property rights imply obliga-
tions.43 Human values are what the public trust serves.44 Euro-
pean settlers wanted certain property rights to permit the exploi-
tation of America’s abundant resources. At first, the United 
States generally encouraged this in the name of economic growth. 
The abundance of resources, unfortunately, reduced their value in 
the public’s eye. Then came a relative scarcity of natural re-
sources. As stated by Professor Powell, “time marches on towards 
new adjustments between individualism and the social inter-
est.”45 Fortunately, courts have recognized that temporal political 
ideas about the public trust may change, and that the beneficiar-
ies of earlier and outdated conceptions of the public interest ac-
crue no vested rights.46 This is a powerful reminder that rules 
and practices expressing the power and interests of an economi-
cally dominant class can be made to fall in a democracy in the 
face of changing popular notions of the public interest. In effect, 
the public trust is dynamic and evolving.

The recognition of a broad and evolving47 public trust, and 
the equality it gives us in the control of those resources, means 
we can live freer and healthier lives as we insulate our democrat-

sons Panetta v. Equity One, Inc., 920 A.2d 638, 646 (2007) (“To the extent that 
Karam can be read to suggest that a riparian grant cannot be severed from the up-
land property, it is incorrect”).

42. State v. Shack, 277 A.2d 369, 372 (N.J. 1971); see also Matthews v. Bay Head 
Improvement Ass’n, 471 A.2d 355, 364 (N.J. 1984).

43. Joseph William Singer, The Ownership Society and Takings of Property: Cas-
tles, Investments and Just Obligations, 30 HARV. ENV’T L. REV. 309, 314, 328-38 
(2006) (arguing that the Supreme Court, in Lingle v. Chevron, U.S.A. Inc., 544 U.S. 
528 (2005), returned to a citizenship model of property that presumes part of what it 
means to be a member of society is that owners have obligations as well as rights).

44. Nat’l Audubon Soc’y v. Superior Ct. of Alpine Cnty., 658 P.2d 709, 719 (Cal. 
1983).

45. RICHARD POWELL & PATRICK ROHAN, POWELL ON REAL PROPERTY § 746 
(1968).

46. E. Cape May Assocs. v. State Dep’t Env’t Prot., 777 A.2d 1015, 1019 1033-35 
(N.J. Sup. Ct. App. Div. 2001); Karam v. State Dep’t Env’t Prot., 705 A.2d 1221, 
1228-29 (N.J. Super. Ct. App. Div. 1998), aff’d, 723 A.2d 943 (N.J. 1999), abrogated 
by Panetta v. Equity One, Inc., 920 A.2d 638 (2007); Nat’l Ass’n of Home Builders v. 
N.J. Dep’t Env’t Prot., 64 F. Supp. 2d. 354, 357-59 (D.N.J. 1999).  All these cases con-
sider the situation where the losing party had a grant to do something regarding 
property use, the public trust interest then changed, and (1) the grantee lost and (2) 
the grantee could not sue for takings.  Moreover, California has also recognized the 
propriety of reconsidering what counts as the public interest in managing the public 
trust. 

47. See, e.g., Matthews v. Bay Head Improvement Ass’n, 471 A.2d 355 (N.J. 
1984).
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ic institutions and natural resources from the corruption of crony 
capitalism that often accompanies private appropriation of natu-
ral resources.48 Because protection of society’s interest in the pub-
lic trust is the foundation of freedom and equality in the modern 
age, every citizen, even non-voting children and future genera-
tions, are stakeholders in the management of public resources.49

Some resources call for local control while others, like the oceans 
and atmosphere, raise vital trans boundary concerns.50 Ecological 
economist Robert Constanza noted:

The most critical task facing humanity today is the creation 
of a shared vision of a sustainable and desirable society, one 
that can provide permanent prosperity within the biophysical 
constraints of the real world in a way that is fair and equita-
ble to all of humanity, to other species, and to future genera-
tions.51

My public trust approach rests on the notion that, while we are 
equal and free, we are also interdependent, and that fairness 
must account for that interdependence. “Earth’s ecosystems and 
its peoples are bound together in a grand but tenuous symbiosis. 
We depend on ecosystems to sustain us, but the continued health 
of ecosystems depends, in turn, on our care.”52 The common law
recognized the interdependence between the public trust,53

48. Government may not make corrupt grants of public trust resources to private 
interest. Cf. Ill. Cent. R.R. v. Illinois, 146 U.S. 387, 453 (1892) (invalidating Illinois 
State legislature’s grant of public resources to private railway corporation on basis 
that public trust resources cannot be alienated by the state).

49. See Ariz. Ctr. for L. in the Pub. Int. v. Hassell, 837 P.2d 158, 169 (Ariz. Ct. 
App. 1991) (“The beneficiaries of the public trust are not just present generations but 
those to come”). Certain issues, like climate justice, reveal the international set of 
stakeholders.

50. Günther Handl, Marine Environmental Damage: The Compensability of Eco-
system Service Loss in International Law, 34 INT’L J. MARINE & COASTAL L. 602, 606 
(2019) (“However, the lack of uniformity across international law and national legal 
systems is striking. . .as the world’s oceans are ever more intensively and interde-
pendently being used by humans for purposes transportation/communication as a 
source of food, energy and raw materials, and as an arena for recreation, while serv-
ing as a carbon sink crucial to global climate stability”). 

51. Robert Costanza, Visions of Alternative (Unpredictable) Futures and Their 
Use in Policy Analysis, 4 ECOLOGY & SOC’Y, no. 1, art. 5 (2000).

52. JUST ECOLOGICAL INTEGRITY: THE ETHICS OF MAINTAINING PLANETARY LIFE
xii (Peter Miller & Laura Westra eds., Rowman & Littlefield Publishers, Inc.) (2002) 
(quoting World Res. Inst., World Resources 2000-2001, People and Ecosystem: The 
Fraying Web of Life (2000)).

53. C.f. Georgia v. Tenn. Copper Co., 206 U.S. 237 (1907). 
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parens patriae54 and private nuisance cases.55 The shared moral 
and legal obligation is to care for our common ecosystem. Liberty 
is constrained by interdependence, which means my “freedom” to 
pollute on my property interferes with your freedom to use and 
enjoy your property. Since many victims do not have private 
property rights, greater attention must be paid to the public trust 
and parens patriae claims.

One objection to the public trust is that laws and regulations 
do a better job. History demonstrates the opposite. Most rules and 
regulations reflect intense lobbying that engages in trade-offs 
that are anathema to the public trust. Further, rules and regula-
tions are only as good as the enforcement mechanism being fund-
ed. My public trust approach starts from the premise that gov-
ernment must recognize our equality and interdependence, and 
the need to serve the common good, not simply the interest of pri-
vate individuals pursuing their own interest56:

“[T]he power or control lodged in the state resulting from this 
common ownership, is to be exercised, like all other powers of 
government, to the benefit of the people, and not as a prerog-
ative for the advantage of government as distinct from the 
people, or for the benefit of private individuals as distin-
guished from the public good.”57

This point can be seen in the historic trend of water rights mov-
ing from a private right to a common right, based in part on mod-
ern scientific understanding of ground water.58

54. Allan Kanner, The Public Trust Doctrine, Parens Patriae, and the Attorney 
General as the Guardian of the State’s Natural Resources, 16 DUKE ENV’T L. & POL’Y
F. 57, 111 (2005) (explaining the interdependence of public trust, parens patriae, and 
private nuisance cases and how courts may interchange parens patriae and public 
trust cases, requiring one to look closely at what a court did in a given case in order 
to determine whether parens patriae or public trust actually applied). 

55. E.g., Maryland Dep’t Nat. Res. v. Amerada Hess Corp., 350 F. Supp. 1060 (D. 
Md. 1972). 

56. MARY CHRISTINA WOOD, NATURE’S TRUST 127 (2013). 
57. Geer v. Connecticut, 161 U.S. 519, 529 (1896), overruled on other grounds by

Hughes v. Oklahoma, 441 U.S. 322, 337 (1979) (overruling Geer as it concerned a 
state statute found to be discriminatory to interstate commerce, not related to public 
trust principle).

58. MORTON HORWITZ, THE TRANSFORMATION OF AMERICAN LAW, 1780-1860 (Ox-
ford Univ. Press 1992) (1977); see also Joseph Dellapenna, The Importance of Getting 
Names Right: The Myth of Markets for Water, 25 WM. & MARY ENV’T L. & POL’Y 
REV. 317 (2000). 
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The public trust approach has advantages over legislative, 
regulatory, and other means of achieving environmental justice. 
As Luke Cole famously said: “Environmental laws are not de-
signed by or for poor people.”59 Statutes and the regulators who 
apply them generally reflect the spoils of political power, the lob-
bying of the elites, revolving doors, and norms that enshrine ine-
quality. Also, most environmental regulation and laws rest on the 
acceptance of some pollution, some violation of the fundamental 
rights of others.60

The view that public environmental laws and policy is more 
important than the public trust and parens patriae and should 
displace these ancient common law notions based on not meeting  
society’s current needs61 is refuted in a number of ways. Current 
laws reflect current allocations of power, and the powerful tend to 
serve their own interest. Also, the preference for statutory regula-
tion as a means of  resolving environmental problems often stems 
from the view that common law remedies are relatively inefficient 
in terms of time and transaction costs.62 Nevertheless, some see 
common law approaches are generally preferable to existing regu-
latory schemes and favor juries over lobbyists.63

STATE OR FEDERAL TRUST

This approach relies generally on the public trust doctrine  
being  developed by the states.64 Others have relied on a federally 

59. Luke W. Cole, Empowerment as the Key to Environmental Protection: The 
Need for Environmental Poverty Law, 19 ECOLOGY L.Q. 619, 642 (1992).

60. Id. at 644 (stating that “environmental laws were designed around the single 
bad actor model . . . . focused on pollution control . . . .“).

61. Richard J. Lazarus, Changing Conceptions of Property and Sovereignty in 
Natural Resources: Questioning the Public Trust Doctrine, 71 IOWA L. REV. 631, 636 
(1986).

62. Jan Laitos, Legal Institutions and Pollution: Some Intersections between Law 
and History, 15 NAT. RES. J. 423, 444 (1975).

63. Roger Meiners & Bruce Yandle, The Common Law: How it Protects the Envi-
ronment, PROP. & ENV’T RSCH. CTR. (May 1, 1998), https://www.perc.org/1998/05/
01/the-common-law-how-it-protects-the-environment/ (last visited Nov. 30, 2020).

64. This is similar to the approach of Professor Sax, except he was focusing on 
state public trust laws to step up at least in the absence of legislation, JOSEPH SAX,
DEFENDING THE ENVIRONMENT (1971). On the availability of state law remedies, see 
generally Hari M. Osofsky, AEP v. Connecticut’s Implications for the Future of Cli-
mate Change Litigation, 121 YALE L.J. F. 101 (2011-2012). 
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based public trust,65 despite cases which suggest that federal 
common law is replaced by federal regulatory schemes.66

When ratifying the Constitution, the states delegated certain 
aspects of their sovereignty to the federal government. However, 
the federal government, including federal courts, may not exer-
cise power in a fashion that impairs the states’ integrity or their 
ability to function effectively in a federal system. The U.S. Su-
preme Court has recognized each state has its own public trust67

and, distinctly, each state also maintains quasi-sovereign inter-
ests though the parens patriae doctrine.68 The parens patriae doc-
trine concerns two general categories of characteristics. A state 
has a quasi-sovereign interest in the health and well-being – both 
physical and economic – of its residents in general. A state also 
has a quasi-sovereign interest in not being discriminatorily de-
nied its rightful status within the federal system.69 Parens patri-
ae standing remained firmly lodged with the States – and the 

65. Professor Wood argues for a federal atmospheric trust based on federal public 
trust. MARY CHRISTINA WOOD, NATURE’S TRUST 127 (2013). This makes some sense 
given the seeming irrelevancy of state or national borders and recent case law. The 
U.S. Supreme Court held that the Clean Air Act displaced federal common law re-
garding greenhouse gas emissions that cause climate change. In American Electric 
Power Co. v. Connecticut, 564 U.S. 410 (2011) [hereinafter AEP], the Supreme Court 
ruled that – in light of Massachusetts v. EPA, 549 U.S. 497 (2007) (holding that 
greenhouse gases are air pollutants under the Clean Air Act) – the Clean Air Act 
“speaks directly” to the issue of greenhouse gas emissions from domestic power 
plants. American Electric Power Co. v. Connecticut, 564 U.S. 410, 424 (2011). The 
suit was brought by Connecticut and others against domestic greenhouse gas emit-
ters seeking injunctive relief to curb the defendants’ emissions, and therefore could 
not proceed under federal common law. Id. at 425-26. The Court did not decide 
whether the Clean Air Act also preempted state common law claims. Id. at 429 (“In 
light of our holding that the Clean Air Act displaces federal common law, the availa-
bility vel non of a state lawsuit depends, inter alia, on the preemptive effect of the 
federal Act.”). The following year, in Native Village of Kivalina v. Exxon Mobil Corp.,
696 F.3d 849 (9th Cir. 2012), the Ninth Circuit relied on AEP to hold that a Native 
Alaskan village could not recover damages for sea level rise and erosion caused by 
climate change because their federal common law claims had been displaced by the 
Clean Air Act. On the other hand, the impacts and losses associated with climate 
change, and the need for regenerative restoration projects, seems local. 

66. See Richard J. Lazarus, Changing Conceptions of Property and Sovereignty in 
Natural Resources: Questioning the Public Trust Doctrine, 71 IOWA L. REV. 631, 636 
(1986).

67. Martin v. Waddell’s Lessee, 41 U.S. 367 (1842). 
68. Allan Kanner, The Public Trust Doctrine, Parens Patriae, and the Attorney 

General as the Guardian of the State’s Natural Resources, 16 DUKE ENV’T L. & POL’Y
F. 57, 59, 100-11 (2005).

69. Alfred L. Snapp & Son v. Puerto Rico, 458 U.S. 592, 607 (1982).
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States alone.70 As the Supreme Court unequivocally stated: “‘[I]f 
the health and comfort to the inhabitants of a State are threat-
ened, the State is the proper party to represent and defend 
them.’”71

The common law public trust doctrine has  generally been 
associated with state government and refers, in part, to the 
state’s constitutionally protected interest in the public’s natural 
resources.72 In Martin v. Lessee of Waddell73, the Supreme Court 
was very clear that the public trust in all natural resources with-
in a state’s boundaries belonged in common to that state.74 Some 
states left it in the common law; others also put it into their state 
constitutions.75 Historically, the Court held that residents of the 
Thirteen Colonies, at the time of independence, became  sover-
eign as states. As sovereigns, they hold the absolute right to all 
their navigable waters and the soils under them for their own 
common use, subject only to the rights since surrendered by the 
ratification of the Constitution.76 Lands underlying navigable wa-

70. See Mormon Church v. United States, 136 U.S. 1, 57 (1890) (“The state, as a 
sovereign, is the parens patriae.”) (quoting Fontain v. Ravenel, 58 U.S. 369, 384 
(1854)) (internal quotation marks omitted); see also Cmty. Commc’ns Co. v. City of 
Boulder, 455 U.S. 40, 53-54 (1982) (discussing why cities or municipalities “are not 
themselves sovereign” and do not enjoy state sovereignty).  

71. Alfred L. Snapp & Son v. Puerto Rico, 458 U.S. 592, 603-04 (1982) (quoting 
Missouri v. Illinois, 180 U.S. 208, 241 (1901)); see also, e.g., Garcia v. San Antonio 
Metro. Transit Auth., 468 U.S. 528, 353 (1985) (acknowledging state authority to 
provide state remedies).

72. Allan Kanner, The Public Trust Doctrine, Parens Patriae, and the Attorney 
General as the Guardian of the State’s Natural Resources, 16 DUKE ENV’T L. & POL’Y
F. 57, 75-89 (2005).

73. Martin v. Waddell’s Lessee, 41 U.S. 367, 410 (1842) (explaining that “the peo-
ple of each state became themselves sovereign; and in that character hold the abso-
lute right to all their navigable waters, and the soils under them, for their own com-
mon use, subject only to the rights since surrendered by the constitution to the 
general government”).

74. In addition, State governments retain their historic police powers to protect 
public health See U.S. CONST. amend. X; see also New State Ice Co. v. Liebmann, 285 
U.S. 262, 386-87 (1932) (Brandeis, J. dissenting) (“It is one of the happy incidents of 
the federal system that a single courageous state may, if its citizens choose, serve as 
a laboratory; and try novel social and economic experiments without risk to the rest 
of the country”).

75. Some state constitutions explicitly embrace the public trust.  See, e.g., Pa. 
Const. art. I, § 27; Mont. Const. art. IX, §1; Haw. Const. art. IX §1; Ill. Const. art XI, 
§ 1.

76. Idaho v. Coeur D’Alene Tribe of Idaho, 521 U.S. 261, 283 (1997) (citing Martin 
v. Lessee of Waddell, 41 U.S. 367, 410 (1842)).
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ters have historically been considered “sovereign lands.”77 State 
ownership of them has been “considered an essential attribute of 
sovereignty.”78 Fish and wildlife are a part of the state’s public 
trust, and states have exclusive authority to regulate within its 
borders.79 Wild birds and quadrupeds are owned by the state in 
its sovereign capacity, as distinguished from its proprietary ca-
pacity and the state owns them solely as trustee for use and 
common benefit of the people in the state.80 “Under the wildlife 
laws of the United States, management of fish and wildlife is the 
states’—not the federal government’s—prerogative. As early as 
1895, the United States Supreme Court held that the power to 
regulate wild animals passed from England through the colonial 
governments to the States.”81 Wild game is recognized as a trust 
resource in all states.82 In Geer v. Connecticut, the Court stated, 
“the ownership of the sovereign authority [over wild game] is in 
trust for all people of the state, and hence, by implication, it is the 
duty of the legislature to enact such laws as will best preserve the 
subject of the trust, and secure its beneficial use in the future to 
the people of the state.”83 However, the federal  government has 
passed laws regulating wildlife,84 and so there is some interplay, 
but no preemption.85 The same wildlife regulation laws apply to 

77. Utah Div. of State Lands v. United States, 482 U.S. 193, 196 (1987) (explain-
ing that “[w]hen the 13 Colonies became independent from Great Britain, they 
claimed title to the lands under navigable waters within their boundaries as the sov-
ereign successors to the English Crown,” which held sovereign title thereto during 
colonial rule).

78. Utah Div. of State Lands v. United States, 482 U.S. 193, 195 (1987).
79. Hughes v. Oklahoma, 441 U.S. 322, 325 (1979) (explaining that states have 

exclusive control to regulate fish and wildlife until it becomes an “article of com-
merce,” thereby confined to limitations of the Commerce Clause) overruled on other 
grounds by Hughes v. Oklahoma, 441 U.S. 322, 337 (1979).

80. See, e.g., Leger v. Louisiana Department of Wildlife and Fisheries, 306 So. 2d 
391, 394 (La. App. 3 Cir. 1975).

81. Robin Kundis Craig, Of Fish, Federal Dams, and State Protections, 26 ENV’T
L. 355, 360 (1996).

82. See Michael C. Blumm & Aurora Paulsen, The Public Trust in Wildlife, 2013 
UTAH L. REV. 1437, 1439-40 (2013).

83. Geer v. Connecticut, 161 U.S. 519, 534 (1896) overruled by Hughes v. Okla-
homa, 441 U.S. 322, 337 (1979). Additionally, the Court recognized a parallel federal 
interest associated with migratory birds in Missouri v. Holland, 252 U.S. 416, 435 
(1920).

84. See, e.g. Endangered Species Act of 1973, Pub. L. 93-205, § 2, 87 Stat. 884 
(codified as amended at 16 U.S.C. §§ 1531-1544).

85. MICHAEL J. BEAN, THE EVOLUTION OF NATIONAL WILDLIFE LAW 20-36 (1983).
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all subsequent states.86 The state trustee has the duty to protect 
that public trust.87 This may be different from the state suing for 
damage to its property.

In general, federal trustees are  not like state trustees.88 To 
the extent federal officials refer to themselves as trustees, they 
are generally referring to something different from the states’ 
common law public trust. First, federal officials are “trustees” of 
the vast public lands held by the federal government as an own-
er.89 It is not clear that the federal government’s “ownership” 
trumps the state’s underlying jus publicum.

Second, the federal government has claimed ownership of 
waters beyond three miles from shore, acknowledging that states 
own the first three geographical miles from the coastline.90 In his 

86. States entering the Union after 1789 did so on an “equal footing” with the 
original States. Oregon ex rel. State Land Bd. v. Corvallis Sand & Gravel Co., 429 
U.S. 363, 373 (1977). Consequently, a state’s title to these sovereign lands arises 
from the equal footing doctrine and is conferred not by Congress but by the Constitu-
tion itself. Id. at 374. See also Idaho v. Coeur D’Alene Tribe of Idaho, 521 U.S. 261, 
284 (1997) (“The principle which underlies the equal footing doctrine and the strong 
presumption of state ownership is that navigable waters uniquely implicate sover-
eign interests”).

87. See Allan Kanner, Environmental Gatekeepers: Natural Resource Trustee As-
sessments and Frivolous Daubert Challenges, 49 ENV’T L. REP. (ENV’T L. INST.) 10420 
(2019).

88. Allan Kanner, Expertise and Discretion: New Jersey’s Approach to Natural 
Resource Damages, 50 ENV’T. L. REP. (ENV’T L. INST.) 10030 (2020).

89. See Charles F. Wilkinson, The Public Trust Doctrine in Public Land Law, 14 
U.C. DAVIS L. REV. 269 (1980). 

90. Submerged lands are those lands that are situated below the mean low water 
line, including land beneath the sea, tidal rivers and bays. U.S. Submerged Lands 
Act, 43 U.S.C. §§ 1301-1315, affirms state ownership out to three miles. The Sub-
merged Lands Act addresses the coastal boundaries of states and establishes federal 
and coastal States rights in submerged lands. See 43 U.S.C. §§ 1311-1315 Per the 
Submerged Lands Act, Congress made two types of grants of submerged lands to the 
states. 43 U.S.C. §§ 1301(b), 1312. The first is an unconditional grant allowing each 
coastal state to claim a seaward boundary out to a line of three geographical miles 
distant from its coastline. Id. The second grant is conditioned on the State’s prior his-
tory and allows States bordering the Gulf of Mexico, which at the time of their entry 
into the Union had a seaward boundary beyond three miles, to claims this historical 
boundary as it existed at the time such state became a member of the Union but with 
the maximum limitation that no state may claim more than three marine leagues 
(approximately 10 miles). Id. See also United States v. Louisiana, 389 U.S. 155 
(1968). The Supreme Court addressed Louisiana’s boundaries in United States v. La., 
Tex., Miss., Ala., & Fla., 363 U.S. 1, 79 (1960), where the Court determined that 
“Louisiana is entitled to submerged-land rights to a distance no greater than three 
geographical miles from its coastlines, wherever those lines may ultimately be shown 
to be.”
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dissent in Alabama v. Texas, Justice Douglas explained the fed-
eral trust in the nation’s coastline:

[W]e are dealing here with incidents of national sovereignty. 
The marginal sea is . . .more than a mass of water; it is a pro-
tective belt for the entire Nation over which the United 
States must exercise exclusive and paramount authority. The 
authority over it can no more be abdicated than any of the 
other great powers of the Federal Government.91

Third, various commerce clause and admiralty enactments 
as well as international treaties,92 have given the federal gov-
ernment an interest in managing or controlling certain natural 
resources, though not to the point of eroding any state’s public 
trust. For example, the Commerce Clause generally does not al-
low the federal government to trump the state’s public trust. In 
Geer v. Connecticut, the Supreme Court expressly held that a 
state’s sovereign ownership and control of wildlife (implicitly, the 
public trust) could not be limited by the Commerce Clause. In ef-
fect, a state’s regulatory authority over game extended to its abil-
ity to control the out-of-state shipment of game.93

Fourth, federal trusteeship is generally tied to resources 
owned, administrated, or controlled by the federal government.94

Resources must be under the active stewardship of a trustee be-
fore damages can be assessed for their injury, loss, or destruction. 
A federal trustee cannot recover more than what its stewardship 
is determined to be.95 This is an important distinction from state 
trustees. Indeed, one court has held that unexercised federal 
“statutory authority” failed to create a trusteeship, because 

91. Alabama v. Texas, 347 U.S. 272, 282 (1954) (Douglas J., dissenting). This rea-
soning may be applied to Atmospheric Trust issues.

92. See, e.g., United Nations Framework Convention on Climate Change, S.
TREATY DOC. NO. 102-38, 4 (1992) (declaring a universal trust responsibility among 
the nations on Earth to “protect the climate system for the benefit of present and fu-
ture generations of humankind”).

93. Geer v. Connecticut, 161 U.S. 519, 522 (1896) overruled by Hughes v. Okla-
homa, 441 U.S. 322, 337 (1979). In a significant decision, a district court found that 
the state public trust applied to the federal government, precluding federal condem-
nation of waterfront property. United States v. 1.58 Acres of Land, 523 F. Supp. 120, 
123-25 (D. Mass. 1981).

94. 40 C.F.R. § 300.600(b) (2020).  The Oil Pollution Act (“OPA”) describes the 
federal trusteeship over “natural resources belonging to, managed by, controlled by, 
or appertaining to the United States” 33 U.S.C. § 2706(a)(1) (2020). 

95. See generally Coeur d’Alene Tribe v. Asarco, Inc., 280 F. Supp. 2d 1094 (D. 
Idaho 2003).
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“[p]ower that is not exercised is not management or control even 
though in a legal sense the resource may belong in part or apper-
tain to that party.”96

Fifth, the federal trust arguably protects national interests 
in resources that transcend state borders, though as we saw with 
respect to game, it may be a limited role or one to be exercised so 
as not to preclude protective state actions. To entrust the man-
agement and preservation of such resources solely to the states 
would invite ineffective, piecemeal management on the part of the 
various state legislatures and judiciaries.97 In United States v. 
Causby, the Court held that the traditional common law doctrine 
recognizing private rights to airspace had “no place in the modern 
world” because “to recognize such private claims to the airspace 
would transfer into private ownership that to which only the pub-
lic has a just claim.”98

It is important to remember that despite these limits on the 
federal trust, the Fifth Amendment’s guarantee of substantive 
due process potentially creates a powerful federal basis of relief. 
Nevertheless, state trustee authority is generally recognized as 
broader than federal trust authority. For example, the Oil Pollu-
tion Act (OPA) has regulations that provide that “[s]tate trustees 
shall act on behalf of the public as trustees for natural resources, 
including their supporting ecosystems within the boundary of a 
state, or belonging to, managed by, controlled by, or appertaining 
to such state.”99

Likewise, one of the most important limitations on federal 
trustees in the Department of Interior (DOI) natural resource 
damages regulations is seen through the federal recognition of 
the broad scope of state trusteeship. Section 107(f) of the Super-
fund Act provides: “In the case of an injury to, destruction of, or 
loss of natural resources under [section 107(a)(4)(C)] liability 
shall be . . . to any State for natural resources within the State or 
belonging to, managed by, controlled by, or appertaining to such 
StateFalse” As is frequently the case in the Comprehensive Envi-
ronmental Response, Compensation and Liability Act (CERCLA), 
the language of this provision is extraordinarily broad. The stat-

96. Coeur d’Alene Tribe v. Asarco, Inc., 280 F. Supp. 2d 1094, 1115-16 (D. Idaho 
2003). 

97. See Missouri v. Holland, 252 U.S. 416, 435 (1920).
98. United States v. Causby, 328 U.S. 256, 261 (1946).
99. 40 C.F.R. § 300.605 (2020).
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ute explicitly provides that states are entitled to act as trustees 
for all natural resource within their borders, not just public natu-
ral resources.

In addition, the states’ public trust extends to private prop-
erty.  The same is not necessarily true for the federal trustee. Re-
ferring to CERCLA, the D.C. Circuit said it quite deliberately ex-
cluded purely private property from the ambit of the federal 
natural resource damages provisions100 but that “a substantial 
degree of government regulation, management or other form of 
control over the property would be sufficient to make” CERCLA’s 
Natural Resource Damage (NRD) provisions applicable.101 In ef-
fect, states, not the federal government, own the jus publicum as-
sociated with private property.

The federal trustee can only sue for NRD under federal laws. 
The state trustee may use those same laws, or simply proceed 
under state law. OPA,102 CERCLA103 and other federal environ-
mental laws provide mechanisms of recovery for damage to natu-
ral resources (both primary and compensatory as well as the cost 
of assessment under certain circumstances) for state, federal, and 
tribal trustees.104 These statutes neither preempt state laws105

100. Private property title to land is conferred by the states, subject to their public 
trust doctrine. This still allows for delineation. One court distinguished between pri-
vate land and a canal on the land, and groundwater below the land, holding that the 
trustees NRD claim could proceed on the canal and groundwater. Comm’r of Dep’t of 
Planning & Nat. Res. v. Century Alumina Co., No. 05-62, 2011 WL 882547 at *6 (D. 
V.I. Mar. 11, 2011); Comm’r of Dep’t of Planning & Nat. Res. v. Century Alumina Co., 
No. 05-62, 2012 WL 1901297 at *11 (D. V.I. May 24, 2012).

101. Ohio v. U.S. Dept. of Interior, 880 F.2d 432, 460-61 (D.C. Cir. 1989).
102. 33 U.S.C. § 2706(c)(1)(C). OPA also allows for foreign trustees. 40 C.F.R. § 

300.612 (2020).
103. 42 U.S.C. § 9607(f)(2).
104. See Coeur d’Alene Tribe v. Asarco, Inc. 280 F. Supp. 2d 1094, 1115 (D. Idaho 

2003) (explaining that trustee officials may only recover damages for injuries to those 
resources that are related to them through ownership, management, trust, or control. 
Whether the Tribe and the U.S. have exercised trusteeship over the natural re-
sources at issue is a question of both fact and law. The factual predicate is: who does 
the resource belong to, who it is managed by, who controls the same and how does 
the resource appertain to other resources. Mere statutory authority is not sufficient 
to establish trusteeship over a natural resource).

105. “[I]n all pre-emption cases, and particularly in those in which Congress has 
“legislated. . .in a field which the States have traditionally occupied,”. . .we “start 
with the assumption that the historic police powers of the States were not to be su-
perseded by the Federal Act unless that was the clear and manifest purpose of Con-
gress Wyeth v. Levine, 555 U.S. 555, 565 (2009) (second and third alteration in origi-
nal) (quoting Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996)).
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nor delineate which resource is under the care of which trustee. 
OPA and CERCLA are silent on how to manage the interaction of 
federal and state trustees, but both statutes provide that “[t]he 
President, or the authorized representative of any state shall act 
on behalf of the public as trustee of such natural resource.”106

There appears to be an assumption of equality among trustees 
and that some natural resources are jointly held. As illustrated 
below, these assumptions are not well grounded in all cases.

Quarles v. United States107 examined CERCLA and the trus-
tee’s role in assessing natural resource damages. CERCLA re-
quires that federal trustees “assess natural resource damages 
under section 27902(b)(2)(A) of this title for the natural resources 
under their trusteeship.”108 Impliedly, the burden is on the feder-
al government to show its interest. The Court considered the leg-
islative history of OPA and the role of trustees.  The Conference 
Committee Report, from which the Senate bill passed, explains:

Thus, in addition to providing remedies for removal costs and 
for economic damages suffered by private parties, the legisla-
tion requires trustees to act on behalf of the public to assess
natural resource damages, prepare and implement a plan for 
repairing the injury done to the environment, and to seek 
compensation from the responsible party.109

The Conference Report also recognized that “there may be 
instances where two or more trustees share jurisdiction or control 
over natural resources. In such cases, trustees should exercise 
joint management or control of the shared resources.”110 However, 
jurisdiction is not the same as trusteeship, and under no pretense 

106. 42 U.S.C. § 9607(f); 33 U.S.C. § 2706(b)(1).
107. Quarles v. U.S. ex rel. Bureau of Indian Aff., No. 00CV0913CVEPJC, 2005 WL 

2789211 (N.D. Okla. Sept. 28, 2005).
108. 33 U.S.C. § 2706(c)(1)(A).
109. H.R. Conf. Rep. No. 101-653, at 108 (1990), as reprinted in 1990 U.S.C.C.A.N. 

779, 786 (emphasis added).
110. H.R. Conf. Rep. No. 101-653, at 108 (1990), as reprinted in 1990 U.S.C.C.A.N. 

779, 786. Further, the Report states:
Subsection (g) provides that a person may seek review in the Federal district 
courts of the actions of any Federal official who is alleged to have failed to per-
form a non-discretionary duty under section 1006 of the substitute (dealing with 
the rights and responsibilities of natural resource trustees). The Conferees do 
not intend that this provision expand or diminish rights existing under current 
law.

H.R. Conf. Rep. No. 101-653, at 109 (1990), as reprinted in 1990 U.S.C.C.A.N. 779, 
787(emphasis added).
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may the federal government take all or part of the state’s consti-
tutionally protected public trust. For example, a state-driven res-
toration project might be required to comply, at minimum, with 
certain federal environmental or safety standards.

The Court also noted that the Superfund Amendments of 
1986 contemplated that the federal or state trustee would assess 
natural resources under its own jurisdiction and that federal 
trustees may perform assessments on behalf of states if they are 
reimbursed.111 Federal trusteeships over natural resources arise 
out of federal responsibilities to manage and protect living and 
non-living natural resources.112

OPA and CERCLA prohibit double recovery for natural re-
source damages, including the cost of damage assessment or res-
toration, rehabilitation, replacement, or acquisition for the same 
incident and natural resource.113 Natural resources means land, 
fish, wildlife, biota, air, water, groundwater, drinking water sup-
plies, and other such resources belonging to, managed by, held in 
trust by, appertaining to, or otherwise controlled by the United 
States, any state, or local government or Indian tribe.114 Because 
of this prohibition of double recovery, the trustee’s interest(s) in 
the impacted natural resources is an issue which arises in some 
cases but weighs prominently when the question of double recov-
ery is at issue, particularly in the context of settlement.115 Never-
theless, state public trust authority seems to be at least equal to, 
if not greater than, federal trust authority in most cases.

ENVIRONMENTAL JUSTICE

Much of what we characterize as an environmental justice 
problem stems from the dominant legal conception that, with very 
limited exceptions, a right to exploit natural resources belongs to 

111. Quarles v. U.S. ex rel. Bureau of Indian Aff., No. 00CV0913CVEPJC, 2005 WL 
2789211, at *5 (N.D. Okla. Sept. 28, 2005).

112. Id.
113. See, e.g., 33 U.S.C. § 2706(d)(3).
114. 15 C.F.R. § 990.30 (2002).
115. This is not to suggest that the federal due process clause might not contain 

the seeds of a more robust federal Public Trust doctrine as it relates to survival. See, 
e.g., Juliana v. United States, 217 F. Supp. 3d 1224 (D. Or. 2016), rev’d and remand-
ed, 947 F.3d 1159 (9th Cir. 2020) (addressing substantive due process, equal protec-
tion, the Ninth Amendment and the public trust doctrine in the context of climate 
change suit brought by a group of young people, an environmental nonprofit and 
guardian of future generations).
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those who have the money or connections to acquire a piece of or 
an interest in what might otherwise be thought to belong to the 
public trust.116 A limited few are allowed to control and exploit 
natural resources to the detriment of the many who are excluded 
and, in many cases, made to suffer the exploitation. For example,
the decision to lease public land for exploration at a low price and 
without a restoration requirement, or creating novel property 
rights in minerals,117 has the same consequences as permitting 
pollution has.118 This conception begs the questions of what re-
sources ought to remain public, and which should be private,119

what restrictions should apply to the use of private resources,  
and whether the public’s natural resources ought to be subject to 
marketplace valuations. This conception is coupled with an ideol-
ogy favoring the private economic exploitation of natural re-
sources as best, though allowing some regulation in principle, 
perhaps, to soften the blow.

116. Public trust assets such as minerals, oil, and gas are routinely leased to pri-
vate corporations at ridiculously low prices and include removal of responsibility for 
cleanup. 

117. “Mineral rights are a uniquely American asset class. In no other country are 
most mineral rights owned by ordinary citizens.” Ryan Dezember, The Underground 
Way to Earn a 10% Yield in Oil Stocks, Wall St. J., Nov. 28, 2019, at B1.  

118. The federal government has generally let mining companies and nuclear pow-
er plants, among others, off the hook when it comes to managing their hazardous 
wastes.  See, e.g., JOHN W. GOFMAN & ARTHUR R. TAMPLIN, POISONED POWER: THE 
CASE AGAINST NUCLEAR POWER PLANTS BEFORE AND AFTER THREE MILE ISLAND
(Rodale Press 1971); Price Anderson Act, 42 U.S.C.A. § 2011 et seq., which provides a 
maximum cap on liability for nuclear operators in the event of a malfunction; see also
Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 251 (1984) (explaining that the 1959 
Price-Anderson Act created an indemnification scheme which limited operators of 
licensed nuclear facilities to a maximum liability of $60 million. The federal govern-
ment would then provide $50 million in indemnification. Licensees were required to 
purchase the maximum amount of insurance available and the cap on damages 
would be $560 million in liability for any one nuclear accident).  Regarding allowanc-
es made to mining companies, see Timbre Shriver, Holding the Harmful Harmless: 
Lessons from Gold King Mine, 89 U. COLO. L. REV. 1001 (2018) (discussing the failure 
of government to address social costs as shown by the Gold King Mine disaster); Kev-
in Krajick, “Fire in the Hole”, SMITHSONIAN MAGAZINE (May 2005) (noting that nei-
ther the state nor the federal government has extinguished this fire that began in 
1962 and turned the town of Centralia, Pennsylvania into a ghost town), 
https://www.smithsonianmag.com/science-nature/fire-in-the-hole-77895126/ (last vis-
ited Sept. 30, 2020).

119. In many ways, a polarized view ignores recognizing that government funds 
technologies, like the internet, the iPhone, pharmaceuticals, fracking and clean ener-
gy. It makes sense to focus on the creation of social wealth as opposed to its redistri-
bution. Public investments in private enterprise should be rewarded. MARIANNA 
MAZZUCATO, THE ENTREPRENEURIAL STATE (2013); MARIANNA MAZZUCATO, THE 
VALUE OF EVERYTHING (2018).
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Loss and damages define the array of the adverse effects 
arising from a variety of ecological stressors.120 These adverse ef-
fects are not limited to harming ecological services that promote 
human wellbeing. Natural resources are not economic assets and 
are not necessarily valued for what they provide humans. Resto-
ration damages better reflect the nature of natural resources 
than traditional money damages.121 In general, the role of law is 
to provide a remedy for losses, but this goal has proven elusive in 
the face of certain externalities, such as pollution.  Environmen-
tal justice is, in part, about how our political and economic choic-
es, or those we allow, negatively impact, oppress, and dominate 
the poor, people of color,122 women, children, the elderly, the disa-
bled, the poor and future generations, among others.123 The pub-
lic trust doctrine has a special role to play in moderating devel-
opment and property rights because it is, as suggested by Justice 
Scalia’s majority opinion in Lucas v. South Carolina Coastal 
Commission, a background principle of property law.124 Given the 
antiquity of the doctrine, the public trust is well-suited to its role 
as a background principle. A number of post-Lucas decisions have 
confirmed Justice Scalia’s insight that the public trust serves to 
limit property owners’ reasonable expectations to such an extent 
that loss of their development rights does not give rise to consti-
tutional compensation.125

120. The 2015 Paris Agreement’s Article 8 under the United Nations Framework 
Convention on Climate Change (UNFCCC) states: “Parties recognize the importance 
of averting, minimizing and addressing loss and damage associated with the adverse 
effects of climate change. . .” Paris Agreement, Dec. 12, 2015, U.N.T.S. 54113.

121. Allan Kanner, Natural Resource Restoration, 28 TUL. ENV’T L.J. 360-67
(2015). 

122. See United Church of Christ Comm’n for Racial Just., Toxic Waste and Race 
in the United States (1987), https://www.nrc.gov/docs/ML1310/ML13109A339.pdf
(last accessed November 30, 2020).

123. Many environmental justice articles do not give enough attention to future 
generations in current natural resource allocation decisions. But see EDITH BROWN 
WEISS, IN FAIRNESS TO FUTURE GENERATIONS (1989); James L. Huffman, The Public 
Interest in Private Property Rights, 50 OKLA. L. REV. 377, 387-88 (1997) (explaining 
such attention may lead to practices favoring conservation as opposed to consump-
tion).

124. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1029 (1992) (suggesting that 
uncompensated regulations that prohibit all economically beneficial use of land must 
inhere in the title itself, in the restrictions that background principles of the State’s 
law of property and nuisance already place upon land ownership).

125. See Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1031 (1992) (stating that 
the State of South Carolina, “if it sought to restrain Lucas in a common-law action 
for public nuisance . . . must identify background principles of nuisance and property 
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CONCLUSION

The true good is a common or social good. However, differing 
conceptions of the common good push towards different ap-
proaches to the Public Trust. Real and positive change will re-
quire a shift in values and norms combined with the will to im-
plement those norms through the institutions of civil society. This 
approach rests on the idea that equality, inclusiveness, and in-
terdependence lead us towards achieving a sustainable and pros-
perous environmental justice. The issue is how to manage the use 
of public trust resources to ensure their long-term sustainability 
and distribution that advances the goals of equality.

law that prohibit the uses he now intends in the circumstances in which the property 
is presently found.”). See also Harrison C. Dunning, The Antiquity of the Public 
Right, WATERS AND WATER RIGHTS ch. 29 (Robert. E. Beck & Amy K. Kelley eds., 3d 
ed. 2009). Palazzolo v. State, No. WM 88-0297, 2005 WL 1645974 at *13-14 (R.I. Su-
per. July 5, 2005); McQueen v. S.C. Coastal Council, 580 S.E.2d 116 (S.C. 2003).


