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“The King can do no wrong.”1 That tenet of sovereign
immunity is a touchstone in the common law and was, in essence,
the law of the United States until 1946 when the Federal Tort
Claims Act (FTCA) was passed.2 While the FTCA at first blush
would appear to give citizens the right in tort to sue the United
States for its allegedly wrongful activities, there are a number of
exceptions that circumscribe the grant. One such exception is the
Discretionary Function Exception (DFE).3 Some courts have
noted that this exception, if given an overly broad interpretation,
can result in its swallowing the rule.4
In the wake of the levee failures that occurred during
Hurricane Katrina and its aftermath, the U.S. District Court for
the Eastern District of Louisiana conducted a nineteen day bench
trial to determine, inter alia,5 whether the United States should
1. Stanwood R. Duval, Sovereign Immunity, Anachronistic or Inherent: A Sword
or a Shield?, 84 TUL. L. REV. 1471, 1472 (2010); Santa-Rosa v. United States, 335
F.3d 39, 4142 (1st Cir. 2003) (internal quotations and citations omitted).
2. Jonathan R. Bruno, Immunity for “Discretionary” Functions: A Proposal To
Amend the Federal Tort Claims Act, 49 HARV. J. ON LEGIS. 411, 412 n.6 (2012) (citing
28 U.S.C. §§ 1346(b)(1), 1402(b), 2402, 267180 (2006)) (“The FTCA became law as
Title IV of the Legislative Reorganization Act of 1946, Pub. L. No. 79-601, 60 Stat.
812 (codified as amended in scattered sections of 28 U.S.C. (2006)).”).
3. See 28 U.S.C. § 2680(a) (2012).
4. Whisnant v. United States, 400 F.3d 1177, 1183 (9th Cir. 2005); O’Toole v.
United States, 295 F.3d 1029, 1037 (9th Cir. 2002); Rosebush v. United States, 119
F.3d 438, 445 (6th Cir. 1997) (Merritt, J., dissenting); Cope v. Scott, 45 F.3d 445, 449
(D.C. Cir. 1995).
5. See Robinson v. United States, Member C.A. No. 06-2268 in E.D. La. Katrina,
647 F. Supp. 2d 644, 64748 (2009) [hereinafter E.D. La. Katrina]. Robinson was a
bellwether suit brought by six plaintiffs who were located in specific geographic
locations—all of which were affected by different levee failures allegedly caused by
the storm surge that occurred in the MRGO in the aftermath of Hurricane Katrina.
See id. at 679–680. Some of the plaintiffs were situated in New Orleans East and
were affected by the demise of the Citrus Back Levee; others lived primarily in St.
Bernard Parish and parts of the Lower Ninth Ward where the catastrophic flooding
resulted from the demise of the MRGO Reach 2 Levee. See id. The focus of this
Article is solely on the findings regarding the latter. Other theories of liability were
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be held accountable for the devastation that was caused by the
collapse of a levee referred to as the MRGO Reach 2 levee, a
project of the U.S. Army Corps of Engineers (the Corps). The
crucial issue was whether the Corps’s failure to maintain the
banks of another Corps project, the Mississippi River Gulf Outlet
(MRGO), was the result of the Corps’s negligent failure to act on
clear scientific evidence.6
If so, then the DFE would be
unavailable to shield the United States for the damages caused to
its citizens when the cataclysmic flooding of St. Bernard Parish
and the Lower Ninth Ward occurred, making the Corps liable for
the flooding that it knew would occur under the circumstances.
The district court found unequivocally that the Corps had, in
essence, sacrificed by its inaction the levee project, in favor of the
MRGO project, notwithstanding clear scientific and empirical
evidence that it knew that its failure to act would result in the
failure of the levee.7 Thus, the court held the Corps liable for the
devastation caused by the collapse of the Reach 2 MRGO levee.8
On appeal, a unanimous panel of the U.S. Court of Appeals
for the Fifth Circuit (Fifth Circuit) affirmed that decision.9 But
then, on September 24, 2012, treating a petition for rehearing en
banc filed by the Government as a petition for panel rehearing,
the same panel granted a “rehearing” for which no opportunity
for argument or briefing was granted.10 The appellate court
withdrew its original opinion and substituted an opinion by which
it unanimously reversed the district court’s opinion, as well as its
own, on the Corps’s liability for the MRGO’s impact on the Reach
2 MRGO Levee.11 It granted the Corps immunity, finding that its
actions were “susceptible to policy analysis” and thus immune
from action.12
The Fifth Circuit’s reversal had its roots in the United States
Supreme Court’s last pronouncement concerning the application
urged as well; however, they are not included within this Article’s analysis.
6. E.D. La. Katrina, 647 F. Supp. 2d 644, 648–49 (2009).
7. Id. at 716–17.
8. Id.
9. In re Katrina Canal Breaches Litig., 673 F.3d 381, 385 (5th Cir. 2012). The
panel consisted of Judges Smith, Prado, and Elrod.
10. In re Katrina Canal Breaches, 696 F.3d 436, 441 (5th Cir. 2012) [hereinafter
In re Katrina Canal Breaches].
11. Id.
12. Id. at 451 (“[T]here is ample record evidence indicating the public-policy
character of the Corps’s various decisions contributing to the delay in armoring
Reach 2 . . . . Whatever the actual reasons for the delay, the Corps’s failure to armor
timely Reach 2 is shielded by the DFE.”).
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of the DFE to FTCA, that being the seminal case United States v.
Gaubert.13 There, the Court opined that:
When established governmental policy, as expressed or
implied by statute, regulation, or agency guidelines, allows a
Government agent to exercise discretion, it must be
presumed that the agent’s acts are grounded in policy when
exercising that discretion. For a complaint to survive a
motion to dismiss, it must allege facts which would support a
finding that the challenged actions are not the kind of
conduct that can be said to be founded in the policy of the
regulatory regime. The focus of the inquiry is not on the
agent’s subjective intent in exercising the discretion
conferred by statute or regulation, but on the nature of the
actions taken and on whether they are susceptible to
policy analysis.14

District and circuit courts have focused their analysis on the
second part of this inquiry, i.e., whether the alleged deleterious
action is “susceptible” to policy analysis.15 If a court so finds, then
the DFE is applied, virtually disregarding the conjunctive nature
of the inquiry as stated by the Supreme Court.16 However, a
court must also examine “the nature of the actions taken.”17
When governmental actions are based on science or where the
government has undertaken a prophylactic task, such as
providing a working lighthouse,18 then the DFE is inapplicable.19
13. 499 U.S. 315 (1991).
14. Id. at 324–25 (emphasis added).
15. See, e.g., In re Katrina Canal Breaches, 696 F.3d at 449; Santana-Rosa v.
United States, 335 F.3d 39, 43 (1st Cir. 2003); Rosebush v. United States, 119 F.3d
438, 444 (6th Cir. 1997).
16. Compare In re Katrina Canal Breaches, 696 F.3d at 451 (“For the government
to enjoy DFE immunity, the deciding agent need not have actually considered any
policy implications; instead, the decision must only be ‘susceptible to policy
analysis.’”), with Gaubert, 499 U.S. at 325 (“The focus of the inquiry is . . . on the
nature of the actions taken and on whether they are susceptible to policy analysis.”)
(emphasis added).
17. Gaubert, 499 U.S. at 325.
18. See Indian Towing Co. v. United States, 350 U.S. 61, 69 (1955).
19. See id.; see also In re Katrina Canal Breaches, 696 F.3d 451 n.7 (citing Bear
Medicine v. United States ex rel. Sec’y of the Dep’t of Interior, 241 F.3d 1208, 1214
(9th Cir. 2001) (stating that, under Berkovitz v. United States, “actions based on
technical or scientific standards are not the kind of judgments meant to be protected
from liability by the [DFE] because those actions do not involve a weighing of policy
considerations”); Ayala v. United States, 980 F.2d 1342, 1349–51 (10th Cir. 1992)
(applying Berkovitz and concluding that “incorrect and inadequate” technical advice
was not discretionary, because it involved “objective principles of electrical
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In its substitute opinion, the Fifth Circuit failed to address
the “nature of the actions taken” and focused solely on the issue
of whether the actions were “susceptible to policy analysis.”20
Specifically, the court excised its entire analysis concerning
scientific evidence, focused solely on policy considerations and
dropped a single footnote dismissing its previous scientific
analysis, which had contended that the proffered scientific
evidence suggested negligence in the original design of MRGO
based on the “funnel effect.”21 Thus, the court posited that the
evidence “[did] not support the theory that the Corp’s decision to
delay armoring was grounded in a purely scientific
misjudgment.”22
In fact, the “funnel effect” had nothing to do with the
devastation of the MRGO Reach 2 levee.23 That footnote suggests
that the court may have misunderstood the hydrology of the
MRGO and the causes of the devastation to the Reach 2 MRGO
levee. But more importantly, it underscores how under the
present framework virtually any government decision, no matter
how dangerous or grossly negligent, can be shielded with the
gloss of its being “subject to policy consideration” if a court does
not examine the “nature of the action taken.”
If the FTCA is to have any meaning, Gaubert requires a
court to examine not only whether actions are susceptible to
policy analysis, but it must also delve into the nature of those
actions. In the instance of the Robinson decision, the nature of
the actions taken was the Corps’s failure to maintain a federalproject waterway.24 That failure guaranteed the destruction of
another federal project, a federal levee, the very purpose of which
engineering”) (internal quotations omitted)).
20. See In re Katrina Canal Breaches, 696 F.3d at 449 (“[T]he DFE protects only
governmental actions and decisions based on considerations of public policy. The
proper inquiry is not whether the decisionmaker [sic] in fact engaged in a policy
analysis when reaching his decision but instead whether his decision was susceptible
to policy analysis.”) (internal quotations and citations omitted).
21. Id. at 451 n.9.
22. Id.
23. In re Katrina Canal Breaches Litig., 673 F.3d 381, 390 (5th Cir. 2012) (“The
district court found that the Corps clearly took the position that its primary mission
was to keep the shipping channel open to deep draft traffic regardless of the
consequences . . . . Accordingly, the Corps chose to dredge MRGO to keep it navigable
rather than implement costlier foreshore protection.”).
24. E.D. La. Katrina, 647 F. Supp. 2d 644, 71617 (2009) (“Clearly, the Corps
failed to maintain and operate the MRGO in a manner so as not to be a substantial
factor in the destruction of the Reach 2 Levee.”).
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was to prevent the death of citizens and the total devastation of
their homes and businesses. Under such circumstances, the DFE
should not act as a shield.25
This Article posits that the “nature of the action taken”
requirement in Gaubert references case law holding that the DFE
is inapplicable where the government ignores scientific evidence
or where it has created a federal project upon which persons rely
for their safety, and then purposefully, without warning, creates
the circumstances that insure that very project’s destruction. In
doing so, this Article first briefly examines the FTCA and the
DFE and the exceptions thereto. It next examines the facts
surrounding the MRGO Levee failure, and analyzes these facts in
light of the law. It then reviews the Fifth Circuit’s decisions that
underscore the fact that focusing solely on whether a decision is
“susceptible of policy considerations” in essence means that the
government is immune for virtually all acts. If that analysis is
correct, then the FTCA is practically meaningless for anything
other than quotidian postal-car accidents or medical malpractice
at a Veterans Administration Hospital. Finally, this Article
addresses whether possible legislative remedies exist that could
clarify the government’s liability for damages when it fails to act
in a reasonable manner to protect its citizens from obvious
danger.
I. THE FEDERAL TORT CLAIMS ACT AND THE
DISCRETIONARY FUNCTION EXCEPTION
The FTCA provides that “[t]he United States shall be liable,
respecting the provision of this title relating to tort claims, in the
same manner and to the same extent as a private individual
under like circumstances . . . .”26 However, that broad grant is
circumscribed by another provision. Section 2680(a) to Title 28 of
the U.S. Code provides that the FTCA shall not apply to:
Any claim based upon an act or omission of an employee of
the Government, exercising due care, in the execution of a
statute or regulation, whether or not such statute or
regulation be valid, or based upon the exercise or
performance or the failure to exercise or perform a
discretionary function or duty on the part of a federal agency
or an employee of the Government, whether or not the

25. See E.D. La. Katrina, 647 F. Supp. 2d at 716–17.
26. 28 U.S.C. § 2674 (2012).
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discretion involved be abused.27

This provision thus creates two of the caveats to liability—those
being the “due care” exception and the DFE. This Article focuses
only on the DFE, the contours of which defy precise definition. A
review of the seminal cases provides the necessary analytical
framework.
The Supreme Court’s first analysis of this exception can be
found in Dalehite v. United States.28 This test case represented
approximately 300 separate personal and property claims, which
in 1947 amounted to nearly $200 million in damages.29 In what
has been characterized as “the worst industrial disaster in
American history,”30 1850 tons of combustible ammonium-nitratebased fertilizer, which had been manufactured by the United
States in conjunction with a post-war aid program, was loaded
into the hold of a French government-owned ship that also
carried a substantial cargo of explosives.31 Adjacent to that ship
was a privately-owned ship loaded with 1000 tons of fertilizer and
2000 tons of sulphur.32
Smoke was sighted in the hold of the French governmentowned ship and attempts were made to extinguish the fire, but to
no avail.33 Both ships exploded, leveling much of the city
and killing many people.34 The cause of the disaster was
apparently a chemical reaction compounded by the substance
being “bagged in easily ignitable paper containers that did not
include a warning of potential hazards,”35 so that the
longshoremen were unaware of the danger created by stowing the
materials together.36
Plaintiffs claimed “negligence, substantially on the part of
the entire body of federal officials and employees involved in a

27. 28 U.S.C. § 2680(a) (2012).
28. See 346 U.S. 15 (1953).
29. Id. at 17.
30. Bruno, supra note 2, at 423 (citations omitted).
31. Dalehite, 346 U.S. at 22–23.
32. Id.
33. Id. at 23.
34. Id.
35. See David Fishback & Gail Killefer, The Discretionary Function Exception to
the Federal Tort Claims Act: Dalehite to Varig to Berkovitz, 25 IDAHO L. REV. 291,
294–95 (1989).
36. Id. (citing Dalehite, 346 U.S. at 23).
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program of production of the [fertilizer] . . . .”37 The negligence
was characterized as being divided into three categories: (1) the
government’s carelessness in drafting and adopting the fertilizer
export plan as a whole; (2) specific negligence in various phases of
the manufacturing process; and (3) official dereliction of duty in
failing to police the shipboard loading.38 In interpreting the
FTCA and the DFE, the Court examined their legislative history
and concluded that:
It is unnecessary to define, apart from this case, precisely
where discretion ends. It is enough to hold, as we do, that
the “discretionary function or duty” that cannot form a basis
for suit under the Tort Claims Act includes more than the
initiation of programs and activities.
It also includes
determinations made by executives or administrators in
establishing plans, specifications or schedules or operations.
Where there is room for policy judgment and decision there is
discretion. It necessarily follows that acts of subordinates in
carrying out the operations of government in accordance with
official directions cannot be actionable. If it were not so, the
protection of § 2680(a) would fail at the time it would be
needed, that is, when a subordinate performs or fails to
perform a causal step, each action or non-action being
directed by the superior, exercising, perhaps abusing,
discretion.39

However, the Court then specifically addressed each act of alleged
negligence and stated:
In short, the alleged “negligence” does not subject the
Government to liability. The decisions held culpable were all
37. Dalehite, 346 U.S. at 23.
38. Id. (“In sum petitioners charged that the Federal Government had brought
liability on itself for the catastrophe by using a material in fertilizer which had been
used as an ingredient of explosives for so long that industry knowledge gave notice
that other combinations of ammonium nitrate with other material might explode.
The negligence charged was that the United States, without definitive investigation
of [the fertilizer’s] properties, shipped or permitted shipment to a congested area
without warning of the possibility of explosion under certain conditions.”).
39. Id. at 35–36. For a listing of cases where the DFE had been found by lower
courts to protect the government from damages due to negligence in policies or plans
for authorized governmental activities, see id. at 36 n.32. However, in each case, the
damages incurred flowed as a direct result of the negligent implementation of the
program or action itself. In the Robinson case, the framework is different. It is not
that the widening of the MRGO directly harmed the plaintiffs; rather it destroyed
another government work the purpose of which was to protect those persons. There
is a distinction.
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responsibly made at a planning rather than operational level
and involved considerations more or less important to the
practicability of the Government’s fertilizer program.
“There must be knowledge of a danger, not merely
possible, but probable.” Here, nothing so startling was
adduced. The entirety of the evidence compels the view that
[the fertilizer] was a material that former experience showed
could be handled safely in the manner it was handled here.
Even now no one has suggested that the ignition of [the
fertilizer] was anything but a complex result of the
interacting factors of mass, heat, pressure and composition.40

Thus, the genesis of the “scientific evidence” exception and
the requirement that there be knowledge of a danger find their
home. In other words, the government cannot ignore a probable
danger and be held immune. Moreover, it is interesting to note
that, following this decision, Congress acted to provide legislative
relief for the victims of the Texas City disaster.41
Over the next thirty years, the courts grappled with this
formula, including the Supreme Court. As one commentator
noted, Dalehite “caused a certain amount of trauma” because “its
language was so broad and potentially encompassed just about
everything except the most routine postal truck injury-type
cases.”42 In that context, the next noteworthy Supreme Court
case, Indian Towing Co. v. United States, provided limits to the
government’s immunity under the FTCA. 43
In that case, the Coast Guard had built a lighthouse, which
it failed to maintain properly.44 Because of a burned out light, a
tugboat ran aground causing damage to cargo on a barge it was
towing.45 The towing company and its insurer sought recompense
from the Government for the claims it had paid out.46 In this
instance the Government did not argue that the DFE shielded it;
indeed, it conceded that the DFE was not implicated.47 Rather,
the Government argued that § 2674 of Title 28 of the U.S. Code,
40. Dalehite, 346 U.S. at 42 (citations omitted and emphasis added).
41. Fishback & Killefer, supra note 35, at 296 n.23.
42. Id. (citing Indian Towing Co. v. United States, 350 U.S. 61, 74 (1955) (Reed,
J., dissenting)).
43. See 350 U.S. 61 (1955).
44. Id. at 62.
45. Id.
46. Id.
47. Id. at 64.
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which provides that “[t]he United States shall be liable . . . in the
same manner and to the same extent as a private individual
under like circumstances . . . ,” dictated that if the alleged
damage resulted from performance of activities that a private
person would not perform, then there should be no liability in the
performance of uniquely governmental functions.”48
The
Supreme Court rejected this notion outright, stating that:
The broad and just purpose which the statue was designed to
effect was to compensate the victims of negligence in the
conduct of governmental activities in circumstances like unto
those in which a private person would be liable and not to
leave just treatment to the caprice and legislative burden of
individual private laws. Of course, when dealing with a
statute subjecting the Government to liability for
potentially great sums of money, this Court must not
promote profligacy by careless construction. Neither
should it as a self-constituted guardian of the
Treasury import immunity back into a statute
designed to limit it.49

The Court explained:
The Coast Guard need not undertake the lighthouse service.
But once it exercised its discretion to operate a light on
Chandeleur Island and engendered reliance on the
guidance afforded by the light, it was obligated to use due
care to make certain that the light was kept in good working
order; and, if the light did become extinguished, the Coast
Guard was further obligated to use due care to discover
this fact and to repair the light or give warning that it
was not functioning. If the Coast Guard failed in its duty
and damage was thereby caused to petitioners, the United
States is liable under the Tort Claims Act.50

Also, later that year, the Supreme Court summarily affirmed a
circuit court’s decision in Eastern Air Lines, Inc. v. Union Trust
Co.,51 based on its reasoning in Indian Towing and the fact that
the Government again had urged “the adoption of a
‘governmental function exclusion’ from liability under the [FTCA]

48. Indian Towing Co., 350 U.S. at 63–64.
49. Id. at 68–69 (emphasis added).
50. Id. at 69 (emphasis added).
51. 221 F.2d 62 (D.C. Cir. 1955), summarily aff’d sub nom. United States v.
Union Trust Co., 350 U.S. 907 (1955).
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and point[ed] to § 2680(a) as textual support for such an
exclusion,” which it rejected.52
Nearly thirty years later, in United States v. S.A. Empresa
de Viacao Aerea Rio Grandense (Varig Airlines), the Supreme
Court reaffirmed its reasoning in Dalehite, inferring that the
reasoning in Indian Towing was based on the Court’s rejection of
the non-governmental-governmental distinction which the United
States had urged.53 This dictum led to an argument that Indian
Towing was limited to its facts. Moreover, the Supreme Court
noted again that the DFE defied precise definition of its
contours.54
In Varig Airlines, “the Court held that the [DFE] barred the
plaintiff’s challenge to the decision of the Federal Aviation
Administration (FAA) to delegate responsibility for compliance
with FAA safety regulations to the aircraft manufacturer and its
decision to monitor compliance by means of a ‘spot-check’
program.”55 The decision to out-source safety compliance and
oversight thereof concerned the single issue of airplane safety.56
It had no impact on another federal project.57 Thus, the Court
held that the Government’s establishment of this procedure was
plainly discretionary activity of the nature and quality protected
by the DFE.58 The Court explained:
When an agency determines the extent to which it will
supervise the safety procedures of private individuals, it is
exercising discretionary regulatory authority of the most
basic kind.
Decisions as to the manner of enforcing
regulations directly affect the feasibility and practicality of
the Government’s regulatory program; such decisions require
the agency to establish priorities for the accomplishment of
its policy objectives by balancing the objectives sought to be
obtained against such practical considerations as staffing and
52. See United States v. S.A. Empresa de Viacao Aerea Rio Grandense, 467 U.S.
797, 812 (1984) [hereinafter Varig Airlines] (discussing Eastern Airlines Inc. v.
Union Trust Co., 226 F.2d 62 (D.C. Cir. 1955)).
53. Id. at 812–13 (“[T]he summary disposition in Union Trust Co. cannot be taken
as a wholesale repudiation of the view of § 2680(a) set forth in Dalehite.”) (citations
omitted).
54. Id. at 813 (“As in Dalehite, it is unnecessary—and indeed impossible—to
define with precision every contour of the [DFE].”).
55. Fishback & Killefer, supra note 35, at 297 (citations omitted).
56. See Varig Airlines, 467 U.S. at 819–20.
57. See Fishback & Killefer, supra note 35, at 298.
58. Varig Airlines, 467 U.S. at 819–20.
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funding. Here, the FAA has determined that a program of
“spot-checking” manufacturers’ compliance with minimum
safety standards best accommodates the goal of air
transportation safety and the reality of finite agency
resources. Judicial intervention in such decision making
through private tort suits would require the courts to
“second-guess” the political, social, and economic judgments
of an agency exercising its regulatory function. It was
precisely this sort of judicial intervention in policy making
that the discretionary function exception was designed to
prevent.59

Nonetheless, four years later, in Berkovitz v. United States,60
the Supreme Court reaffirmed its holding in Indian Towing,
specifically stating that it:
[I]lluminates the appropriate scope of the [DFE]. The
plaintiff in that case sued the Government for failing to
maintain a lighthouse in good working order. The Court
stated that the initial decision to undertake and maintain
lighthouse service was a discretionary judgment. . . . The
Court held, however, that the failure to maintain the
lighthouse in good condition subjected the Government to
suit under the FTCA. . . . The latter course of conduct did
not involve any permissible exercise of policy
judgment.61

In Berkovitz, a child contracted polio after taking an oral
polio vaccine that had been approved for production and
distribution by two governmental agencies.62 The district court
refused to apply the DFE to dismiss the case, finding that
“neither the licensing of [the vaccine] nor the release of a specific
lot of that vaccine to the public was a ‘discretionary function’
within the meaning of the FTCA.”63 Relying on Varig Airlines,
the Third Circuit reversed, finding that the licensing and release
of polio vaccines were wholly discretionary actions and, as such,

59. Varig Airlines, 467 U.S. at 819–20.
60. 486 U.S. 531 (1988).
61. Id. at 548 n.3 (emphasis added). See Fishback & Killefer, supra note 35, at
302–03; see also Osborne M. Reynolds, The Discretionary Function Exception of the
Federal Tort Claims Act: Time for Reconsideration, 42 OKLA. L. REV. 459, 46770
(1989) (discussing the “Good-Samaritan” line of cases, which derive their name from
cases where the government voluntarily undertook conduct helpful to others).
62. Berkovitz, 486 U.S. at 533.
63. Id. at 534.
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could not form the basis for suit against the United States.64 The
Supreme Court reversed.65
In Berkovitz, the Supreme Court delineated the two-prong
test which had been outlined in Varig Airlines.66 First, a court
must determine whether the action is “a matter of choice for the
acting employee. This inquiry is mandated by the language of the
exception; conduct cannot be discretionary unless it involves an
element of judgment or choice.”67 The Supreme Court continued:
Thus, the discretionary function exception will not apply
when a federal statute, regulation, or policy specifically
prescribes a course of action for an employee to follow. In
this event, the employee has no rightful option but to adhere
to the directive. And if the employee’s conduct cannot
appropriately be the product of judgment or choice, then
there is no discretion in the conduct for the discretionary
function exception to protect.68

The second inquiry is whether that judgment or choice is
based on considerations of public policy.69 The Berkovitz court
reiterated that the DFE was intended by Congress to “prevent
judicial ‘second-guessing’ of legislative and administrative
decisions grounded in social, economic, and political policy
through the medium of an action in tort.”70 The Court concluded
that “the [DFE] insulates the Government from liability if the
action challenged in the case involves the permissible exercise
of policy judgment.”71 Thus, “‘it is the nature of the conduct,
rather than the status of the actor that governs whether the
[DFE] applies in a given case.’”72
Applying this rubric to the facts in Berkovitz, the Supreme

64. Berkovitz, 486 U.S. at 534.
65. Id.
66. Gretchen M. Calla, Overview of the Federal Tort Claims Act, 34 E. MIN. L.
FOUND. § 9.02(d) (2013) (“In Berkovitz, the Supreme Court created a two-prong test
to be employed in examining the nature of the conduct, as outlined in Varig
Airlines.”).
67. Berkovitz, 486 U.S. at 536 (citing Dalehite v. United States, 346 U.S. 15, 34
(1953)).
68. Id.
69. Id. at 537.
70. Id. at 536–37 (citing Varig Airlines, 467 U.S. 797, 814 (1984)).
71. Id. at 537 (emphasis added).
72. Berkovitz, 486 U.S. at 536 (quoting Varig Airlines, 467 U.S. at 813) (internal
quotations omitted).

312

Loyola Law Review

[Vol. 62

Court found that as to the first prong, since the government
agency had neither discretion to issue a license without first
receiving the required test data, nor discretion to deviate from a
mandated procedure, and plaintiffs in that case alleged that it
had not done so, the DFE provided no bar.73
Moreover, the Supreme Court found that, if plaintiffs’ claim
was that the Government had made a determination in
compliance with regulatory standards, but that determination
was incorrect, the “question of the applicability of the [DFE]
required a somewhat different analysis.”74 The Court continued:
In that event, the question turns on whether the manner and
method of determining compliance with the safety standards
at issue involve agency judgment of the kind protected by the
[DFE]. Petitioners contend that the determination
involves the application of objective scientific
standards, . . . whereas the Government asserts that
the determination incorporates considerable “policy
judgment.” In making these assertions, the parties have
framed the issue appropriately; application of the [DFE]
to the claim that the determination of compliance was
incorrect hinges on whether the agency official
making that determination permissibly exercised
policy choice. The parties, however, have not addressed
this question in detail, and they have given us no indication
of the way in which the DBS interprets and applies the
regulations setting forth the criteria for compliance. Given
that these regulations are particularly abstruse, we hesitate
to decide the question on the scanty record before us.75

Thus, the inquiry to determine whether the DFE applies
focuses on whether the agency official making that determination
permissibly exercised policy choice. Indian Towing survived;
creation of, or failure to fix, a danger created by a governmental
agency is not a permissible exercise of policy judgment.
The last statement on the subject made by the Supreme
Court occurred in 1995 in the previously mentioned United States
v. Gaubert.76 As one Justice Department attorney explained, the
Supreme Court restated in Gaubert the clear two-pronged test to
73.
74.
75.
76.

See Berkovitz, 486 U.S. at 543–44.
Id.
Id. at 545.
499 U.S. 315 (1991).
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determine whether the DFE shields the government from liability
for an allegedly negligent act.77 The exception applies if: “(1) [the
act] did not violate a pertinent self-imposed statue, regulation, or
policy that prescribed a specific course of action (the function was
‘discretionary’); and (2) it was susceptible to ‘policy analysis’
involving ‘social, economic, or political’ policy considerations.”78
As such, “only claims alleging the violation of an agency’s own
rules, the utter failure to address a clearly hazardous condition,
or careless driving” are outside the scope of the DFE.79
To that end, there are numerous cases decided after Gaubert
where courts have found that, if the scientific evidence is clear,
the government’s discretion is circumscribed.80
For example, in Whisnant v. United States,81 the Ninth
Circuit found that the DFE did not bar a suit against the United
States for its alleged failure to control the accumulation of toxic
mold in a commissary that caused a plaintiff injury, noting that
such a failure was not a decision of social, economic, or political
policy.82
The circuit court explained that government action “can be
77. U.S. DEP’T OF JUST. EXECUTIVE OFF. FOR U.S. ATT’YS, David S. Fishback, The
Federal Tort Claims Act Is a Very Limited Waiver of Sovereign Immunity—So Long
as Agencies Follow Their Own Rules and Do Not Simply Ignore Problems, 59 U.S.
ATT’YS’ BULL. 1, 17 (2011) available at http://www.justice.gov/sites/default/files/
usao/legacy/2011/02/03/usab5901.pdf.
78. See id.
79. Bruno, supra note 2, at 413.
80. See, e.g., O’Toole v. United States, 295 F.3d 1029, 1036 (9th Cir. 2002)
(finding that a duty to maintain is not policy); Cope v. Scott, 45 F.3d 445, 452 (D.C.
Cir. 1995) (finding that engineering judgment is no more a matter of policy than
objective scientific principles found to be an exempt exercise of policy judgment in
Berkovitz); Ayala v. United States, 980 F.2d 1342, 1349–50 (10th Cir. 1992) (finding
that where a mining inspector offers technical assistance, technical judgments are
not protected by the DFE if choice was governed by objective principles of electrical
engineering); Andrulonis v. United States, 952 F.2d 652, 655 (2d Cir. 1991) (finding
the DFE inapplicable where a government doctor’s failure to warn of dangers with
respect to obvious dangerous conditions of a rabies virus supplied to an injured
bacteriologist caused severe and permanent injury); Aslakson v. United States, 790
F.2d 688, 693–94 (8th Cir. 1986) (finding a decision of a governmental agency not to
elevate certain power lines running over a lake did not involve evaluation of relevant
policy factors and thus was not subject to the DFE); Bean Horizon Corp. v. Tennessee
Gas Pipeline Co., Nos. Civ. A. 96-3503, 97-0636, & 97-0546, 1998 WL 113935, at *7
(E.D. La. March 10, 1998) (“Once the Corps takes an action, it must act reasonably
with respect to those who are likely to rely upon it.”).
81. 400 F.3d 1177 (9th Cir. 2005).
82. Id. at 1183 (“Cleaning up mold involves professional and scientific judgment,
not decisions of social, economic, or political policy.”).
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classified along a spectrum, ranging from those ‘totally divorced
from the sphere of policy analysis,’ such as driving a car, to those
‘fully grounded in regulatory policy,’ such as the regulation and
oversight of a bank.”83 As such, it recognized two “trends” in the
case law. One dominant theme encompassed the need to
distinguish between design and implementation—design being
shielded; implementation not.84 The second trend identified was
where
“professional
judgment—particularly
judgments
concerning safety—were rarely considered to be susceptible to
social, economic or political policy.”85 The court reiterated that
“[t]he decision to adopt safety precautions may be based in policy
considerations, but the implementation of those precautions is
not . . . . [S]afety measures, once undertaken, cannot be
shortchanged in the name of policy.”86 In reaching its conclusion,
the Whisnant court reasoned:
Like the government’s duties to maintain its roads in safe
condition, to ensure the use of suitable materials in its
building projects, and to monitor the safety of its logging
sites, the government’s duty to maintain its grocery store as a
safe and healthy environment for employees and customers is
not a policy choice of the type the [DFE] shields. Cleaning up
mold involves professional and scientific judgment, not
decisions of social, economic, or political policy. “Indeed,
the crux of our holdings on this issue is that a failure
to adhere to accepted professional standards is not
susceptible to a policy analysis.” Because removing an
obvious health hazard is a matter of safety and not policy, the
government’s alleged failure to control the accumulation of
toxic mold in the Bangor commissary cannot be protected
under the [DFE].87

The court subsequently noted that the danger with the DFE
is more pronounced where the government takes on the role of a
private landowner.88 The court further noted that:
Every slip and fall, every failure to warn, every inspection
and maintenance decision can be couched in terms of
83. Whisnant, 400 F.3d at 1181 (quoting O’Toole, 295 F.3d at 1035).
84. Id.
85. Id.
86. Id. at 1182 (quoting Bear Medicine v. United States ex rel. Sec’y of the Dep’t
of Interior, 241 F.3d 1208, 1215, 1216–17 (9th Cir. 2001)).
87. Id. at 1183 (citations omitted).
88. Whisnant, 400 F.3d 1183 (quoting O’Toole, 295 F.3d at 1037).
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policy choices based on allocation of limited resources. As we
have noted before in the discretionary function exception
context, “[b]udgetary constraints underlie virtually all
governmental activity.” Were we to view inadequate funding
alone as sufficient to garner the protection of the
discretionary function exception, we would read the rule too
narrowly and the exception too broadly. Instead, in order to
effectuate Congress’s intent to compensate individuals
harmed by government negligence, the FTCA, as a remedial
statute, should be construed liberally, and its exceptions
should be read narrowly.89

Thus, Dalehite teaches that, while the DFE provided
immunity for the government where there was negligence, the
DFE does not shield the government from purposefully ignoring
an obvious danger.90 Indian Towing, as reaffirmed in Berkovitz,
demonstrates that the creation of or failure to remediate a known
danger does not provide an opportunity for a permissible exercise
of policy judgment. Gaubert did not undercut this analysis.
Moreover, the Supreme Court, along with other lower courts,
have specifically recognized the tension created by enacting a
statute that subjects the government to liability for potentially
vast sums. The Court counseled that a court interpreting that
statute “must not promote profligacy by careless construction.
Neither should it as a self-constituted guardian of the Treasury
import immunity back into a statute designed to limit it.”91
This Article will now explain the geological forces at play
along the MRGO to provide a context for the factual findings of
negligence in the Robinson decision. Then, it will examine the
specific evidence and testimony adduced in the Robinson trial and
the court’s subsequent findings. Those factual findings were not
appealed and remain valid. In doing so, it will demonstrate that:
(1) the Corps had dominion over the MRGO;
(2) the Corps built the MRGO Reach 2 Levee after the
MRGO had been dredged;

89. Whisnant, 400 F.3d at 1183–84 (quoting O’Toole, 295 F.3d at 1037 (quoting
ARA Leisure Servs. v. United States, 831 F.2d 193, 196 (9th Cir. 1987))) (emphasis in
original).
90. Dalehite v. United States, 346 U.S. 15, 42 (1953) (quoting MacPherson v.
Buick Motor Co., 111 N.E. 1050, 1053 (N.Y. 1916)) (“‘There must be knowledge of a
danger, not merely possible, but probable . . . .’”).
91. Indian Towing Co. v. United States, 350 U.S. 61, 69 (1955).
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(3) the Corps knew or should have known that, because of its
failure to maintain the banks of the MRGO, it had
created an irrefutable danger that guaranteed the
destruction of the MRGO Reach 2 Levee;
(4) the Corps knew or should have known that the
degradation was occurring, and took no significant steps
to ameliorate the situation or to inform Congress of the
danger; and
(5) those failures to protect the MRGO Reach 2 Levee
directly imperiled a vast swath of citizenry with
devastation.
Thus, this Article will ultimately show that the Corps’s failure to
maintain the MRGO did not constitute a permissible exercise of
policy judgment.
II. MRGO, ITS REACH 2 LEVEE, AND THE
GOVERNMENT’S KNOWLEDGE THAT FAILURE TO
ARMOR THE MRGO WOULD RESULT IN FAILURE OF
THE REACH 2 LEVEE
The district court’s Findings of Fact and Conclusions of Law,
issued after the bench trial on November 18, 2009, provides an
extensive and detailed history of the construction of the MRGO,
the Reach 2 MRGO Levee, and the effect of the Corps’s failure to
arm the banks of the MRGO on the Reach 2 MRGO Levee with
the onslaught of Hurricane Katrina.92 As noted, because those
factual findings were not appealed, including the reality that the
failure to arm the banks of the MRGO was a substantial cause of
the failure of the Reach 2 MRGO Levee, they remain valid.93
Moreover, as the history of these two projects spans more than
fifty years, an inclusive, comprehensive overview thereof is
beyond the scope of this Article. However, for purposes of this
Article, an understanding of the geology and hydrology of the
MRGO must be provided and then employed in reviewing the
facts concerning the danger the unarmored MRGO presented to
the Reach 2 MRGO Levee.
It is in this light that the
inapplicability of the DFE becomes clear.

92. See E.D. La. Katrina, 647 F. Supp. 2d 644, 649–79 (2009).
93. See In re Katrina Canal Breaches Litig., 673 F.3d 381, 385 n.1 (5th Cir. 2012)
opinion withdrawn on reh’g by 696 F.3d 436 (5th Cir. 2012).
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A. THE GEOLOGY OF THE MRGO AND THE REACH 2 MRGO
LEVEE
To create the MRGO, the Corps cut through coastal wetlands
“transect[ing] a deltaic plain created by the Mississippi River that
consisted of low-elevation, forested swamps and marshes. That
marshland is made up of different types of soil and sediments, all
of which have varying attributes.”94 Specifically, much of Reach
2—where the majority of the breaches occurred—consists of
interdistributary soil, otherwise known as fat clay.95
This type of soil has a number of relevant characteristics.
First, it is subject to a phenomenon known as lateral
displacement, a phenomenon that occurs when a load, e.g.,
spoils from dredging, is placed on fat clay, it tends to compress
and run toward the path of least resistance—like when a person
squeezes toothpaste out of a tube.96 Thus, any load placed on this
soil caused the soil abutting the MRGO to ooze into the channel.97
A second characteristic is that fat clay tends to “slough,” i.e.,
slowly crumble and fall away into the water.98 The MRGO at the
area of the Reach 2 MRGO Levee breaches was dredged to a
depth such that its entire length was through fat clay, which
meant that the bank of the channel itself tended to fall back into
the channel.99
A third characteristic to be considered was the effect of
“wave wash” on fat clay.100 Large vessels traveling through a
contained waterway such as the MRGO produce “wave wash,” a
series of wave events, each of which has its own characteristics
and great erosion potential.101 In essence, as a ship approaches,
the water draws away from the shoreline towards the center of
the channel, causing erosion through a turbulent and erosive
process.102 After the ship passes, the water returns to the
shoreline and can exceed the original water level, impacting both
94.
95.
96.
97.
98.
99.
100.
101.
102.

E.D. La. Katrina, 647 F. Supp. 2d at 653.
Id.
Id. at 653–54.
Id. at 654.
Id.
E.D. La. Katrina, 647 F. Supp. 2d at 654.
Id.
Id.
Id. at 654–55.
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the lower shoreline and the exposed marsh bank.103 This process
attacked the upper shoreline of the MRGO and resulted in the
widening of the channel.104 This phenomenon was a substantial
force in the widening of Reach 2 of the MRGO.105
A fourth characteristic was the effect of salt water intrusion.
The MRGO allowed for a direct flow of salt water from the Gulf of
Mexico into the MRGO, which cut through a freshwater marsh.106
This contributed significantly to marsh loss in the area as well.107
B. LEVEE STABILITY: LATERAL DISPLACEMENT, BERM, TOE, &
FETCH
At trial, the parties stipulated that the Reach 2 MRGO
Levee was built to grade.108 However, the Reach 2 MRGO Levee
was subjected to three forces.109 As previously described, because
of the “toothpaste tube” effect, every time the Corps dredged the
MRGO and placed soil on the bank, lateral displacement caused a
reduction in the height elevation of the levee.110 As a second
consideration, it is an engineering tenet that a levee’s strength is
a function of the width of its berm.111 The berm is the flat area
that leads up to the toe of the levee, at which point the levee
rises. The necessary and proper berm width for a stable levee is
500 feet.112 The wider the berm, the more area there is for a wave
and its strength to dissipate before it can hit and damage the
levee itself.113 Thus, a reduction in the berm width reduces the
effectiveness of a levee.114 Finally, a third consideration concerns
wave propagation and wave strength, both of which are increased
when the “fetch” is larger.115 “Fetch” is “the width of the open
water that the wind blows over to affect the motion of the
water.”116 Thus, the greater the fetch, the higher the intensity of

103.
104.
105.
106.
107.
108.
109.
110.
111.
112.
113.
114.
115.
116.

E.D. La. Katrina, 647 F. Supp. 2d at 655.
Id.
Id. at 669.
Id. at 666.
Id. at 669.
E.D. La. Katrina, 647 F. Supp. 2d at 656.
Id. at 671.
Id.
Id. at 674–75.
Id. at 674.
See E.D. La. Katrina, 647 F. Supp. 2d at 674–75.
See id. at 675.
Id.
Id.
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the wave created.117 In the context of the MRGO, the designed
width of the channel was 500 feet.118 By 1987, the width had
increased to approximately 1500 feet in some places.119 By the
time of Hurricane Katrina in 2005, the average East Bank
erosion was 877 feet beyond the design width and the average
West Bank erosion was 433 feet beyond the design width.120
Indeed, there were locations that were over 3000 feet in width.121
As early as 1996, it was recognized by the Corps that the width of
the channel was increasing at an alarming rate because of wave
wash on the unprotected banks.122 Thus, wave propagation over
the fetch created by this widening affected the viability of the
Reach 2 MRGO Levee.123
An accepted engineering solution used to stabilize the
characteristics of fat clay and prevent these erosive forces from
occurring is a process known as “armoring.”124 This technique
involves placing “rip-rap,” i.e., small boulders, along the edge of
the shoreline.125 These rocks absorb the wave energy, reducing
the effect of wave wash and combating lateral displacement.126
C. THE “FUNNEL EFFECT”
Another term that is used in discussing the MRGO is the
“funnel effect.” That term relates to the effect of the storm surge
that would occur with the approach of a hurricane.127 For
instance, as Hurricane Katrina approached the coast of
Louisiana, the winds and tides forced floodwaters up through
Reach 2.128 Because of the original design of the MRGO, a funnel

117. E.D. La. Katrina, 647 F. Supp. 2d at 671.
118. Id. at 649.
119. Id. at 664.
120. Id. at 671.
121. Id. See Report of Duncan Fitzgerald, Graphic 10A, at Mile Marker 58 in E.D.
La. Katrina, 647 F. Supp. 644 (2009) (produced infra at p. 331); Trial Transcript at
1064, E.D. La. Katrina, 647 F. Supp. 644 (2009), Testimony of Johannes C. Vrijling
(on file with Loyola Law Review).
122. E.D. La. Katrina, 647 F. Supp. 2d at 654.
123. Id. at 665; see DOUGLAS WOOLLEY & LEONARD SHABMAN, DECISION-MAKING
CHRONOLOGY FOR THE LAKE PONTCHARTRAIN & VICINITY HURRICANE PROTECTION
PROJECT § 2.2 at 2–5 (March 2008) [hereinafter HPDC] available at http://biotech.
law.lsu.edu/katrina/hpdc/Final_HPDC_Apr3_2008.pdf.
124. See E.D. La. Katrina, 647 F. Supp. 2d 654.
125. See id. at 656.
126. See id.
127. Id. at 676–77.
128. See id. at 677.
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effect occurred and caused tremendous flooding and levee
overtopping as the water from Reach 2 was funneled into Reach
1; this occurred at the acute bend into the ICWW/Reach 1, the
width of which was substantially narrower than Reach 2.129
Ergo, the term “funnel” was used. That effect, plaintiffs argued,
was seen as potentially causing the flooding from the inception of
the MRGO project.130
III. A TIMELINE INTEGRATING CONSTRUCTION OF
MRGO AND THE REACH 2 MRGO LEVEE AND
INTERNAL DOCUMENTS MANIFESTING KNOWLEDGE
OF A DANGEROUS SITUATION
With these concepts in mind, the question becomes: did the
Corps understand the danger? Did it have notice? Did it know
that it was placing the residents who relied on this levee for
protection in harm’s way? The following timeline outlining the
documentary and testimonial evidence presented at trial
demonstrates unequivocally that the Corps had the necessary
knowledge.
1951 The Corps recommended to the House of Representatives
the construction of a deep-draft channel on the east side of
the Mississippi River through marshland.131 It was to run
from the Inner Harbor Navigational Canal (IHNC)
eastward coterminous with the Gulf Intracoastal Waterway
(GIWW) to a point near Michaud (Reach 1). The channel
was to then take a southeasterly course to and along the
south shore of Lake Borgne and through the marshes to
and across Chandeleur Sound to the Gulf of Mexico (Reach
2).132 The channel was to be 36 feet deep and 500 feet
wide, increasing at the Gulf of Mexico to 38 feet deep and
600 feet wide.133 Its construction was to be done “generally
in accordance with the plans of the division engineer and
with such modifications thereof as in the discretion of the
Secretary of the Army and the Chief of Engineers may be
129. See E.D. La. Katrina, 647 F. Supp. 2d at 677.
130. See id. (“[P]laintiffs contend that because of the funnel and its dynamic, the
storm surge along the . . . north shore of Reach 1 was catastrophically higher. This
funnel effect was one about which the Corps was aware, albeit in the context of other
geographic locations, since 1961.”).
131. Id. at 649 (citing H.R. Doc. No. 82-245, at 2 (1951)).
132. Id. Because of the alignment of Reach 2, the north bank is also referred to as
the East Bank and the south bank is also referred to as the West Bank.
133. Id. (citing H.R. Doc. No. 82-245, at 2 (1951)).
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desirable.”134
1956 MRGO was authorized “substantially in accordance with”
the 1951 recommendation.135 The channel was constructed
in segments, with approval occurring over a period of time
in various design memoranda.136
1958 In a report, the Corps stated that the soil through which
the MRGO would be cut was the type of soil that would
“probably displace laterally under fairly light load,”137
noting that “as much as forty percent of the bottom and
sides of the channel will consist of [] inter-distributary
clays.”138
1959 Prior to the authorization of the levee system in 1965, the
Corps recognized in Design Memorandum No. 1-B that,
there was a need for armoring because of wave wash, but it
would be not be undertaken at that time, as “[p]rotection
for this area can be provided if and when the need for it
becomes necessary. No channel protection is included in
the overall cost estimate of the project.”139
1962 In the Report of the District Engineer, which was prepared
in November, the need for armoring the south shore of the
MRGO (without regard to its effect on the levee) was again
emphasized.140
Specifically, the Report stated that
“[r]iprap foreshore protection against erosion by wave wash
from shipping will be provided.”141
1963 In the Corps’s Board of Engineers for Rivers and Harbors
July report, it was noted that riprap would be placed
alongside the navigation channel.142 This report dealt
solely with the viability of the MRGO.

134. See E.D. La. Katrina, 647 F. Supp. 2d at 649 (citing H.R. Doc. No. 82-245, at 5
(1951)).
135. See id. at 650 (citing Pub. L. No. 84-455, 70 Stat. 65 (1956)) (“Ultimately, the
land-cut channel was authorized in 1956 . . . .”).
136. See id. (citing Design Memoranda 1-A, 1-B and 2, consisting of the plans for
the levees which would comprise Reach 1 & 2).
137. Id. at 654.
138. Id.
139. E.D. La. Katrina, 647 F. Supp. 2d at 654 (citing Revised MRGO Design
Memorandum 1-B, at 5 (1959)).
140. Id. at 655.
141. Id. at 656.
142. Id.
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1965 On October 27th, the Lake Pontchartrain and Vicinity
Hurricane Protection Project (LPV), which denotes the
levee system constructed by the Corps around the New
Orleans area, was approved (Public Law 89-298).143 It
included the first portion of the Reach 2 Levee to protect
Chalmette.144
Thus, having eschewed armoring, at this time, clearly, the
Corps knew that the channel would expand, and knew or
should have known that that failure would jeopardize the
levee that was yet to be constructed.
1967 January 31st, Design Memorandum 3 provided plans for
hurricane protection levees extending along the south bank
of the MRGO from the Inner Harbor Navigation Canal to
Bayou Lawler and from Bayou Lawler to the Mississippi
River at Violet.145 This levee was designed and constructed
to control storm surge associated with a hurricane moving
across Lake Borgne and adjacent wetlands and
waterways.146 The portion of this levee which abutted
Reach 2 of the MRGO failed during the onslaught of
Hurricane Katrina because of the failure to armor the
MRGO’s banks.147
143. See E.D. La. Katrina, 647 F. Supp. 2d at 651–52 n.8.
144. See HPDC, supra note 123. This study was chartered by the Institute for
Water Resources (IWR) of the Army Corps of Engineers “to document and examine
decision-making for the Lake Pontchartrain & Vicinity Hurricane Protection
Project”; consequently, this exhaustive report provides detailed time lines and
discussions concerning the construction of the levees surrounding the New Orleans
area. See id. at vii; see also Declaration of Alfred Naomi, Branch Chief in Protection
& Restoration: New Orleans District, U.S. Army Corps of Engineers, E.D. La.
Katrina, 647 F. Supp. 2d 644 (2009) (Doc. 10378-31) (on file with Loyola Law
Review).
145. Declaration of Alfred Naomi, Branch Chief in Protection & Restoration: New
Orleans District, U.S. Army Corps of Engineers, E.D. La. Katrina, 647 F. Supp. 2d
644 (2009) (Doc. 10378-31) (on file with Loyola Law Review). Another levee was
authorized named the Chalmette Extension Levee or the Verret Levee, but for
purposes of this Article, the focus will remain on the Reach 2 MRGO Levee from Mile
Marker 59 to 52. See id.
146. Id. Lake Borgne is a substantial body of water that initially was totally
contained by the surrounding marshland. With the dredging of the MRGO and its
widening, the land bridge that contained it eroded, and by the time of Hurricane
Katrina was virtually breached. See Trial Transcript at 6768, E.D. La. Katrina, 647
F. Supp. 2d 644 (2009), Testimony of Sherwood M. Gagliano (Doc. No. 18896) (on file
with Loyola Law Review).
147. See Declaration of Alfred Naomi, Branch Chief in Protection & Restoration:
New Orleans District, U.S. Army Corps of Engineers, E.D. La. Katrina, 647 F. Supp.
2d 644 (2009) (Doc. 10378-31) (on file with Loyola Law Review).
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By November, H.R. Woodbury, Jr., Brigadier General of
the United States of America, Director of Civil Works
recognized that construction of a navigation project exposed
levees and the foreshore between them and the channel to
direct attack, which could result in damage from waves
generated by seagoing vessels utilizing the waterway.148
Moreover, he also acknowledged that a navigation project
should include “adequate provisions for protecting [these]
levees and their foreshore from this damage.”149 As such,
the Corps acknowledged that the cost of protecting
the levee by utilizing some kind of foreshore
protection should be charged as an expense to the
MRGO.150
1968 MRGO’s
construction
dimensions.151

was

completed

to

full

Construction began on the Chalmette/Reach 2 MRGO
Levee in 1968 and was near completion by 1990.152
April 29th, in a design memorandum, the Corps stated that
the MRGO exposed the foreshore fronting the MRGO Reach
2 Levee to direct attack by waves generated by oceangoing
vessels.153 Therefore, providing the means for achieving
the necessary erosion control for those areas, where such
control is essential, is considered to be a function of the
MRGO project.154
Such a finding demonstrates that the Corps knew that the
MRGO placed the new Reach 2 Levee in danger.
1972 By 1972, the Corps spent $3,466,528 since 1966 in
maintenance dredging, demonstrating the extreme amount
148. See E.D. La. Katrina, 647 F. Supp. 2d at 656–57 (citing Letter from Gen. H.R.
Woodbury, Jr., Brigadier Gen. of the U.S., Dir. of Civil Works, to Sen. Carl Hayden,
Chairman of the S. Comm. on Appropriations (Nov. 27, 1967) (on file with Loyola
Law Review)).
149. Id. at 657 (citing Letter from Gen. H.R. Woodbury, Jr., Brigadier Gen. of the
U.S., Dir. of Civil Works, to Sen. Carl Hayden, Chairman of the S. Comm. on
Appropriations (Nov. 27, 1967) (on file with Loyola Law Review)). While the levees
referenced are not the Reach 2 levees, the Corps clearly recognized the danger of
destruction of a levee because of wave wash. See id.
150. Id.
151. Id. at 650.
152. See HPDC, supra note 123, at 2–6.
153. E.D. La. Katrina, 647 F. Supp. 2d at 657.
154. Id.
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of sloughing that had occurred and the Corps’s knowledge
thereof.155
1973 The extreme loss of wetlands, particularly along the north
bank abutting Lake Borgne, was recognized by the general
public and was clearly visible by this time.156 At extreme
risk was that “the land bridge which prevented Lake
Borgne from flowing directly into the MRGO” could
disappear, which in turn would “catastrophically magnify
the force and intensity of storm surge and wave
propagation that could occur in the context of a substantial
hurricane.”157
In addition, 196 million cubic yards of material had been
removed from the channel as a result of maintenance
dredging.158
On August 30th, Sherwood Gagliano presented a statement
on behalf of the St. Bernard Parish Police Jury at the
Rivergate Public Meeting.159 At that time, he warned of the
altered hydrology and the fact that the channel was
becoming wider.160 He warned that, without a major
environmental maintenance program, Lake Borgne would
merge with the MRGO.161
1976 Col. Rush, the District Engineer of the New Orleans
District for the Corps, acknowledged that foreshore dike
construction was required in order to prevent further
MRGO bank erosion, which would adversely affect the
integrity of the adjacent levee system.162 Although this
statement was written concerning Reach 1, clearly the
same, if not worse, forces were at play in Reach 2.
1980 On March 25th, Col. Sands, District Engineer, penned a

155. E.D. La. Katrina, 647 F. Supp. 2d at 659.
156. Id. (citing Trial Transcript at 3531, Testimony of Edmond J. Russo (on file
with Loyola Law Review)).
157. Id.; see Trial Transcript 6768, E.D. La. Katrina, 647 F. Supp. 2d 644 (2009),
Testimony of Sherwood M. Gagliano (Doc. No. 18896) (on file with Loyola Law
Review).
158. Id. at 670 (citing Trial Transcript at 66, Testimony of Sherwood M. Gagliano
(on file with Loyola Law Review)).
159. Id.
160. See E.D. La. Katrina, 647 F. Supp. 2d at 670.
161. Id.
162. See id. at 659.
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letter to Jack Stephens, Director of St. Bernard Parish
Planning Commission stating, “[D]ue to technical problems
related to extremely poor foundation conditions, additional
study and revision of the original design [for foreshore
protection] is necessary.”163
1983 January 29th, the Chief of the Corps’s Engineering
Division for the Lower Mississippi Valley District wrote to
the Commander, stating that:
The need for foreshore protection along the south
bank of the MRGO is critical. Erosion along this
reach caused by wave wash from ships using the
MRGO has occurred at faster rates than originally
anticipated. This erosion, if left unchecked, will begin
to encroach into the stability berms of the Lake
Pontchartrain
Hurricane
Protection
Project’s
Chalmette Area levees. In some areas the existing
banks have eroded back to about 200 feet from
the toe of the levee.164
1984 The Corps stated in its study, entitled “Notice of Study
Findings for the Louisiana Coastal Area, Louisiana, Shore
and Barrier Island Erosion, Initial Evaluation Study, July
1984,” that:
Construction of the MR-GO has accelerated the
natural changes occurring in the St. Bernard Parish
wetlands near Lake Borgne . . . Wind and wavegenerated erosion is also steadily widening the MRGO. Because of this expansion, the east bank along
Lake Borgne is dangerously close to being breached.
Once the bank is breached, development to the
southwest would be exposed to direct hurricane
attacks from Lake Borgne, the rich habitat around
the area would be converted to open water, and more
marsh would be exposed to the higher salinity
water.165
The “development to the southwest” is St. Bernard

163. E.D. La. Katrina, 647 F. Supp. 2d at 657 (citing Letter from Col. Sands,
District Engineer for the U.S. Army Corps of Engineers, to Jack Stephens, Dir. of the
St. Bernard Parish Planning Comm’n).
164. Id. at 658 (emphasis in original).
165. Id. at 660 (emphasis in original).
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Parish.166
1985 Some attempts were made to provide foreshore protection
from roughly Mile Marker 59 to 47; however, it was clearly
insufficient.167
1988 In February, the Corps issued its “Mississippi River-Gulf
Outlet St. Bernard Parish, La. Bank Erosion
Reconnaissance Report,” in which it stated:
Most of the [MRGO] is experiencing severe erosion
along its unleveed banks. The erosion is a result of
both man-induced and natural forces, including
combinations of channelization, ship and wind
generated waves, storm activity, and subsidence.
Associated with subsidence is eustatic sea level rise
that has been estimated at 0.5 feet per century
(Nummendal, 1983).168 Subsidence and sea level rise
intensify saltwater intrusion and erosion.
The marshes along the north bank of the [MRGO]
have been especially hard hit by these forces and are
disappearing at an alarming rate. Because erosion
is steadily widening the MR-GO, the east bank
along Lake Borgne is dangerously close to being
breached.
Once the bank is breached, the
following will happen: sediment for Lake
Borgne will flow into the channel resulting in
large increases in dredging costs to maintain
the channel; development to the southwest
would be exposed to direct hurricane attacks
from Lake Borgne; the rich habitat around the
area would be converted to open water; and
more marsh would be exposed to higher salinity
water.169
In the Lower Mississippi Valley District Comments
Relative to the 1988 Reconnaissance Report, it was
166. Trial Transcript at 77–78, E.D. La. Katrina, 647 F. Supp. 2d 644 (2009),
Testimony of Sherwood M. Gagliano (Doc. No. 18896) (on file with Loyola Law
Review).
167. See E.D. La. Katrina, 647 F. Supp. 2d at 658, 732.
168. Id. at 661. Credible testimony proved that the rate of subsidence in the
MRGO area was substantially greater than the average levels in wetlands that were
not adjacent to the MRGO. Id. at 661 n.18.
169. Id. at 661 (2009) (emphasis in original). The 1988 Reconnaissance Report is
on file with the Loyola Law Review.
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recommended that an evaluation of closing the MRGO
should be evaluated. It stated, “[I]t will also reduce the
possibility of catastrophic damage to urban areas by
a hurricane surge coming up this waterway . . . .”170
1996 In an Evaluation Report issued that year, the Corp found
that “since its completion in 1968, the top width of the
channel has increased from 650 feet to an average of 1,500
feet, in 1987 [ten years before this study], principally due to
erosion.”171 It noted in exacting detail how wave wash
occurs and the devastating effect on the marsh that it
had.172
It commented that since 1968, bank erosion
resulted in the loss of approximately 4200 acres of highly
productive marsh adjacent to the MRGO channel.173 The
Corps further warned that continued erosion could produce
large breaches in the rapidly dwindling marsh buffer
between the navigation channel and the open waters of
Lake Borgne and Breton Sound.174
1999 Operations Manager for the Corps at the New Orleans
District wrote in a report entitled “Mississippi River-Gulf
Outlet Environmental Disaster or Valuable Economic
Port”: “In the past the Corps of Engineers did little to
explain the proposed annual maintenance of the project.
The foreshore protection, which protected vital
hurricane levees, was not maintained properly or
timely.” 175
2003 In July, Mr. Edmond Russo, the Operations Manager for
the MRGO from 2000 to 2005, wrote in “Independent
Study: Evaluation of Bank Line Revetment Alternatives to
Abate Ship Wake Erosion Mississippi River-Gulf Outlet,
Louisiana”:
The channelized nature of the MRGO induces large
ship waves during vessel passage. Ship waves strike
the bank lines, which consist of very soft organic soils.
Severe erosion occurs from these vessel wakes, and
materials liberated in the process migrate into the

170.
171.
172.
173.
174.
175.

E.D. La. Katrina, 647 F. Supp. 2d at 668–69 (emphasis in original).
Id. at 664.
Id.
Id.
Id.
E.D. La. Katrina, 647 F. Supp. 2d at 659 (emphasis in original).

328

Loyola Law Review

[Vol. 62

waterway. MRGO bank erosion has historically and
is currently occurring at high rates, mainly due to
ship wave impact. An analysis of bank line retreat
from 1964 to 1996 shows that the banks are being lost
at about 12 to 26 ft/yr (Britsch and Ratcliff, 2001).
Bank erosion results in channel shoaling, which
requires periodic maintenance dredging. The current
scenario is largely unsustainable from the
engineering,
environmental,
and
economic
perspectives.176

At trial, Thomas James Podany, who at that time had
worked with the Corps for approximately twenty-six years,
testified as the Chief of the Protection Restoration Office, which
was created after Katrina.177 His testimony demonstrated that
while the Corps is not allowed or permitted to lobby Congress in
order to seek authorization or appropriation for specific projects,
nothing prevents the Corps from going to Congress to request a
change in the scope of its authorization.178 Nonetheless, the Chief
of Engineers for the Corps never submitted a formal report to
Congress asking for a modification for bank protection, which
could have been done.179 Moreover, even though by 1982 it was
widely recognized that the MRGO had widened exponentially, the
Corps never sent a formal Chief of Engineers report to Congress
about the widening and the effect such widening would have had
on the MRGO Reach 2 Levee.180 Mr. Podany testified that there
was a duty on the part of the Corps to inform Congress
concerning the risk of catastrophic flooding.181
IV. THE ROBINSON DECISIONS
A. THE DISTRICT COURT’S FINDINGS
At trial, plaintiffs established that the Corps’s failure to
maintain the MRGO to its congressionally authorized width was
a substantial cause for the cataclysmic breaching of the Reach 2

176. E.D. La. Katrina, 647 F. Supp. 2d at 655.
177. Trial Transcript at 333233, 3395, E.D. La. Katrina, 647 F. Supp. 2d 644
(2009), Testimony of James Podany (Doc No. 18896) (on file with Loyola Law
Review).
178. Id. at 333839.
179. Id. at 3395.
180. Id. at 3399.
181. Id. at 3400.
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Levee.182 This failure in essence doomed St. Bernard Parish and,
to some extent, the Lower Ninth Ward to total devastation.183 A
number of factors supported this finding, which again was not the
subject of the appeal.184 Because the Corps failed to provide in a
timely fashion the needed foreshore protection, the berm that
fronted the levee was reduced, resulting in greater fetch and
wave action to re-propagate.185 Thus, as the waves pounded
across the MRGO east to west creating a frontal attack on the
levee, it was subjected to much greater wave action than it would
have been had the MRGO been contained to its 500 foot width.186
In addition, even though the levee had been constructed to
specifications, the height of the levees at the numerous breach
sites had sunk because of lateral displacement and the Corps’s
failure to address this phenomenon.187 These factors combined to
make the levee more susceptible to front side erosion and
failure.188
The court reached its conclusion as to causation based on the
fact that the Corps’s theory of backside erosion—that is
overtopping, rather than front side erosion—relied on a 7:30 a.m.
peak surge time at Reach 2, not 8:30 a.m.189 However, there was
irrefutable pictorial evidence that the peak surge hit the IHNC,
which was at the end of the MRGO, at 8:40.190 A 7:30 surge time
at the Reach 2 was impossible.191 The court supported its
findings using graphic evidence.192 It explained:
These findings are visually supported with another graphic
presented in post-trial briefing by plaintiffs.193
These
photographs depict all of the salient information adduced at
trial.
The bright green channel shows the authorized
dimensions of MRGO in comparison to the vastly larger
yellow shoreline of the degraded MRGO.
The red
measurements show the amount of southern shore that was
182.
183.
184.
185.
186.
187.
188.
189.
190.
191.
192.
193.

E.D. La. Katrina, 647 F. Supp. 2d at 697.
Id. at 679, 697.
See id at 671.
See id.
Id.
See E.D. La. Katrina, 647 F. Supp. 2d at 671.
See id. at 671, 685–86.
Id. at 687, 696.
See id. at 696.
Id. at 659.
E.D. La. Katrina, 647 F. Supp. 2d at 69798.
See infra, Appendix, at Graphic No. 15AD.
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lost because of the Corps’s lassitude in building the foreshore
protection that was needed and was authorized in the initial
legislation.
The pink measurements demonstrate the
narrowness and reduction in berm width from the needed
500 feet to as small as 134 feet. The blue measurements
show the loss of the north shore marshland which add to a
substantially increased fetch which created greater wave
action that acted on that levee. Finally, the white encased
numbers show the pre-Katrina sill heights and the teal
marks show with accuracy and specificity the effect of the
Corps’s failures on its own levee—the specific breaches and
the resulting sill heights. Indeed, a picture speaks a
thousand words.194

On the following pages, are copies of those graphics from Mile
Marker 59 to Mile Marker 53 where the majority of the breaches
to the MRGO Reach 2 Levee occurred.195

194. E.D. La. Katrina, 647 F. Supp. 2d at 69798.
195. Id. at 650–51.
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The next graphic demonstrates the correlation between the
levee having degraded below design level and front-side erosion.
The lower the levee, the more profound the destruction of the
levee.
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As such, the court found that the breach sites involved with the
Reach 2 MRGO Levee were not the result of overtopping but were
the result of frontside erosion and failure.196 The court stated:
Based on the foregoing, clearly, the Corps’ actions do not
satisfy the second prong of the discretionary function.
Clearly, the Corps failed to maintain and operate the MRGO
in a manner so as not to be a substantial factor in the
destruction of the Reach 2 Levee. In addition, it failed to
take action that it could have taken to place foreshore
protection using the very operation and maintenance funds
which proved to be sufficient to fund these actions in the
1990s.
Instead, it ignored the safety issues for the
inhabitants of the region and focused solely on the maritime
clients it serviced so well. Furthermore, the Corps failed to
inform Congress of the dangers which it perceived and/or
should have perceived in the context of the environmental
damage to the wetlands caused by the operation and
maintenance of the MRGO; in no manner can that decision
be shielded by the discretionary function exception.
Although the Government has introduced evidence that
certain Louisiana congressman as well as other officials had
knowledge of certain problems with respect to the MRGO,
such general knowledge does not alleviate the Corps’
professional duty and obligation to give a specific and
detailed accounting of the potential for catastrophe that could
occur by virtue of the continual deterioration caused by the
MRGO. In the event the Corps’ monumental negligence here
would somehow be regarded as “policy” then the exception
would be an amorphous incomprehensible defense without
any discernable contours.197

This conclusion is supported by the DFE analysis outlined
above.198 Dalehite demonstrates that, while the DFE provides
immunity for the government where there is negligence, the DFE
does not shield the government from purposefully ignoring an
obvious danger.199 Taking into consideration the fact that the
Corps had irrefutable knowledge that its actions compromised the
Reach 2 Levee, Dalehite demands that the DFE not apply.
196. See E.D. La. Katrina, 647 F. Supp. 2d at 697.
197. Id. at 716–17.
198. See supra Section I.
199. Dalehite v. United States, 346 U.S. 15, 42 (1953) (“There must be knowledge
of a danger, not merely possible, but probable . . . . Here, nothing so startling was
adduced.”) (internal quotations & citations omitted).
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Moreover, Indian Towing, as reaffirmed in Berkovitz,
establishes that, where the government has undertaken to
provide a remedial mechanism (a lighthouse or a levee) and then
it fails to maintain that mechanism (replace the light or ignore
the forces of the destruction at work on that levee), such failure
does not provide an opportunity for a permissible exercise of
policy judgment. Gaubert reaffirmed this rubric.200
Clearly, the Corps knew or should have known, from the
time the Reach 2 MRGO Levee was constructed, that the failure
to armor the banks of the MRGO would lead to the demise of the
MRGO Reach 2 Levee. Indeed, this failure of the Corps is beyond
that of maintaining the lighthouse in Indian Towing. The Corps
constructed a levee upon which the people of St. Bernard relied
for their safety and yet, it doomed the levee to failure because of
its blatant disregard of the forces it had created. The Corps had
knowledge that a primary source of the devastating shoaling was
a result of the wave wash and increased salt water intrusion.201
Moreover, it was equally clear as to the north or east shore of the
MRGO, that the destruction of the land bridge would cause an
increase in fetch, which in turn would reduce the viability and
functionality of the MRGO Reach 2 Levee.202
B. FIFTH CIRCUIT: AFFIRMANCE AND REVERSAL
On March 2, 2012, the Fifth Circuit issued a unanimous
ruling affirming the district court’s ruling. It stated:
The DFE to the FTCA does not immunize the government
against damages resulting from flooding caused by Katrina’s
effects on MRGO. Under the Berkovitz–Gaubert test, the
government enjoys immunity only where its discretionary
judgments are susceptible to public policy analysis. The key
judgment made by the Corps, however, involved only the
(mis-)application of objective scientific principles and not any
public-policy considerations: The Corps misjudged the
hydrological risk posed by the erosion of MRGO’s banks.
Therefore, the government should not enjoy DFE immunity
against the resultant flooding.203

The appellate court then framed the issue presented under
200.
201.
202.
203.

See United States v. Gaubert, 499 U.S. 315, 326 (1991).
E.D. La. Katrina, 647 F. Supp. 2d at 671 n.25.
Id. at 681.
In re Katrina Canal Breaches Litig., 673 F.3d 381, 391 (5th Cir. 2012)
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Berkovitz and Gaubert as “whether the discretionary judgment at
issue involved the application of objective technical principles or
of policy considerations.” relying on Bear Medicine v. United State
ex rel Sec’y of Interior, 241 F.3d 1208, 1214 (9th Cir. 2001)
(stating that under Berkovitz, “actions based on technical or
scientific standards are not the kind of judgments meant to be
protected from liability by the discretionary function exception
because those actions do not involve a weighing of policy
considerations”); Ayala v. United States, 980 F.2d 1342, 1349–51
(10th Cir. 1992) (applying Berkovitz and concluding that
“incorrect and inadequate” technical advice was not discretionary,
because it involved “objective principles of electrical engineering”)
(internal quotation marks omitted).204
Positing that the presumption that a discretionary act
authorized by regulation involves consideration of the policies
which led to the regulation’s promulgation, the court then relied
on Gaubert and stated “[t]hat presumption can be overcome by
specific facts about the actual bases for the actor’s decision . . . .
Therefore, FTCA plaintiffs can defeat the presumption by
showing, as a matter of fact, that the government’s actual
decision was not a policy-based one.”205 Finding that the record
evidence, as explained in the AT&T Entities’ brief and buttressed
by findings in the district court’s opinion, showed that “policy
played no role in the government’s decision to delay armoring
MRGO,” the Fifth Circuit affirmed the district court’s finding that
the government was not immune for the damages caused by the
breaches in the Reach 2 MRGO Levee.206
“Corrected Petition of the United States for Rehearing En
Banc” was docketed on April 13, 2012.207 On April 24, 2012, the
Fifth Circuit ordered a response, which was filed on May 4, 2012.
Various amicus briefs were filed and a reply brief was filed by the
Government.208 On September 24, 2012, the Fifth Circuit,
without a hearing, withdrew its opinion and replaced it with a
decision in which it stated that there was “ample record evidence
indicating the public-policy character of the Corp’s various
204. In re Katrina Canal Breaches Litig., 673 F.3d at 394 n.6.
205. Id. at 394 (citing Theriot v. United States, 245 F.3d 388, 399–400 (5th Cir.
1998)).
206. Id. at 399.
207. Corrected Petition of United States for Rehearing en banc, In re Katrina
Canal Breaches, 696 F.3d 436 (5th Cir. 2012) (Nos. 10-30249, 11-30808).
208. Response and Reply Brief for United States, In re Katrina Canal Breaches,
696 F.3d 436 (5th Cir. 2012) (No. 10-30249).
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decisions contributing to the delay in armoring Reach 2.”209 It
found:
Although the Corps appears to have appreciated the benefit
of foreshore protection as early as 1967, the record shows
that is also had reason to consider alternatives (such as
dredging and levee “lifts” and feasibility before committing to
an armoring strategy that, in hindsight, may well have been
optimal. The Corps’ actual reasons for the delay are varied
and sometime unknown, but there can be little dispute that
the decisions here were susceptible to policy considerations.
Whatever the actual reasons for the delay, the Corps’ failure
to armor timely Reach 2 is shielded by the DFE.210

The court then in a footnote stated as follows:
The Robinson plaintiffs and amici point to record evidence
suggesting that the Corps flatly failed to gauge the risks
posed by leaving MRGO’s banks unarmored. Much, if not all,
of the proffered evidence, however suggest negligence in the
original design of MRGO, including the “funnel effect,” and
does not support the theory that the Corps’ decision to delay
armoring was grounded in a purely scientific misjudgment.211

As previously noted, this footnote demonstrates the court’s
misapprehension of the facts that were found by the district court
and not appealed. The funnel effect had nothing to do with the
breaches of the Reach 2 MRGO Levee, and its being part of the
original design had nothing to do with the mechanisms of the
levee’s failure. Clearly, as to the design decision initially not to
arm the banks of the MRGO—that decision was protected by the
DFE; it was in the realm of policy. However, once the MRGO
Reach 2 Levee was completed, the paradigm shifted; what was
“permissible policy consideration” no longer included not
armoring the banks because: (1) the levee was placed there for
protection; (2) residents of St. Bernard relied upon that levee for
protection from flooding; and (3) the Corps knew unequivocally
that because of the demise of the toe of the levee, in a hurricane,
the levee would fail and cause the cataclysmic results.
In its substituted opinion, the court ignored Gaubert’s
conjunctive analysis—that being a review of “the nature of the

209. In re Katrina Canal Breaches, 696 F.3d at 451.
210. Id.
211. Id. at 451 n.9.
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actions taken” as well as whether those actions were susceptible
to policy analysis.212 Without the first inquiry, Indian Towing
and Berkovitz have no meaning. The Corps had engendered
reliance on the MRGO Reach 2 Levee, just as it had by building a
lighthouse in Indian Towing.213 Because the nature of the nonaction on clear scientific evidence that a failure to address the
impact of the widening of the MRGO on the viability of the Reach
2 MRGO Levee concerned safety, the DFE should not have been
available to the Corps.
V. DOES THE EXCEPTION SWALLOW THE RULE?
The ruling in Robinson stands. The Supreme Court did not
take up the matter.214 As such, the question remains: do Indian
Towing and Berkovitz have force, or have they been overturned
with the “susceptible to policy” rubric? If indeed they have, then
what course should be taken? Practically any decision can be
seen as “susceptible” to policy considerations.
For example, suppose the government chose to construct and
operate a nuclear plant, near a city. For years, the relevant
agency knew or should have known that there was a real and
substantial danger of a nuclear meltdown as a result of its failure
to maintain the facility diligently. It took no steps to prevent it; it
did not warn Congress or the citizenry of the potential for a
nuclear disaster. A meltdown occurred with tens of thousands of
citizens being killed. Under the case law, as interpreted by the
Fifth Circuit in the Katrina litigation, the government would be
immune for its actions. Such a result could not have been the
intent of Congress when it enacted the FTCA and the DFE.
Perhaps, then, it is time for Congress to address the FTCA
and clarify whether government actions can be immune from
liability even when the government actor ignores clear scientific
evidence demonstrating a danger to life and property.
Perhaps liability should rest on a finding of gross negligence.
Another consideration would be for the statue to be amended to
the effect that the government is mandated to take action if there
is a known danger.

212. See In re Katrina Canal Breaches, 696 F.3d at 451; but see United States v.
Gaubert, 499 U.S. 315, 325 (1991).
213. See Indian Towing Co. v. United States, 350 U.S. 61, 69 (1955).
214. See Lattimore v. United States, 133 S. Ct. 2855 (2013) (denying certiorari in
the Robinson case).
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If one of the considerations in the balancing act of the
application of the DFE with respect to the FTCA is the fisc, 215
would it not make economic sense for any government agency to
recognize that the fisc would be more at risk in the face of a
catastrophe like that caused by Hurricane Katrina? Clearly, the
cost of armoring the MRGO would have been vastly cheaper than
the moneys expended by FEMA for the rebuilding of St. Bernard
and Lower Ninth Ward, not to mention the incalculable cost of
the loss of human lives that resulted from the failure of the Reach
2 MRGO Levee. Or at a minimum, perhaps immunity should be
invoked, provided that the government warn those affected of the
danger.216 The lessons taught by Hurricane Katrina and its
aftermath are manifold. Hopefully, history will not repeat itself.

215. Indian Towing Co., 350 U.S. at 69.
216. It is interesting to note that a suit was filed in the United States Court of
Federal Claims, alleging that—under the Takings Clause of the Fifth Amendment to
the U.S. Constitution—the Corps’s actions significantly increased storm surge and
caused flooding on their properties in 2005, and intermittent recurring flooding
thereafter. See St Bernard Parish, et al. v. United States, 88 Fed. Cl. 528, 530 (2009).
On May 1, 2015, that court found the United States liable; however, the suit is
ongoing with the Court of Claims still to determine the damages to be paid. 121 Fed.
Cl. 687, 741 (2015) (“[T]he substantially increased storm surge-induced flooding of
Plaintiffs’ properties that occurred during Hurricane Katrina and subsequent
hurricanes and severe storms was the direct result of the Army Corps’s cumulative
actions, omissions, and policies regarding the MR–GO that occurred over an
extended period of time.”).
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